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The Status of the United States Board 


of Tax Appeals as a Judicial Body 


By JosEPH KAHN, PH.D.* 


nue Act of 1924 which created the Board of 
Tax Appeals, he made the following observa- 
tion as respects the judicial character of its work: 


The provisions of the bill, however, with reference to the 
Board, make it in all its essentials practically a court of record. 


This view to some extent was confirmed by the U. S. 
Supreme Court in Goldsmith v. U. S. Board of Tax 
Appeals, 270 U. S. 117, where Chief 
Justice Taft, in referring to the 
“quasi judicial nature of its duties,” 
gave reasons for this view and in do- 
ing so made a concise but complete 
summary of its judicial functions as 
follows : 


Wie: President Coolidge approved the Reve- 


It is charged with the duty of hearing 
and determining appeals from the Com- 
missioner of Internal Revenue on ques- 
tions of tax assessments for deficiencies in 
returns of taxpayers. ‘Notice and oppor- 
tunity to be heard is to be given to the 
taxpayer. ‘Hearings before the board are 
to be open to the public. The board may 
subpoena witnesses, compel the production 
of papers and documents, and administer 
oaths. The duty of the board and each 
of its divisions into which it may be di- 
vided is to make a report in writing of 
its findings of fact and decision in each 
case. In any subsequent suit in court by 
the taxpayer to recover amounts paid 
under its decision, its findings of fact shall 
be prima facie evidence. It is further 
provided by the act that “the proceedings of the board and 
its divisions shall be conducted in accordance with such rules 
of evidence and procedure as the board may prescribe.” 


A similar comment as to the judicial character of 
its functions under the 1924 Act is found in Blair v. 
Oesterlein Machine Co., 275 U. S. 220, where Mr. 
Justice Stone said: 


An examination of the sections creating the board and in- 
vesting it with power can leave no doubt that they were 


*Momber of the New York Bar. 
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intended to confer upon it appellate powers which are judicial 
in character. Not only is it required by Section 900 (e) to 
hear and determine appeals taken under Section 274, which in 
terms allows an appeal im every case where a deficiency is 
found by the Commissioner, but it is empowered to administer 
oaths and to compel the attendance of witnesses and the pro- 
duction of documents and records. It may investigate anew 
the issues between the government and the taxpayer and upon 
the determination of the appeal it may affirm, set aside or 
modify the findings and decision of the Commissioner. 


The reference in that opinion to 
the “appellate powers” of the Board, 
which is apt to mislead, must be read 
in the light of the last sentence of the 
quotation, which defines the proceed- 
ings before that body as a judicial in- 
vestigation de novo of the issues 
between the Government and the tax- 
payer. While the authorities are 
therefore decisive that the forms of 
the procedure before the Board are 
strictly judicial, the important ques- 
tion still remains, whether the final 
decisions have a judicial dignity or 
are mere administrative or advisory 
determinations. The question is a 
vital one and was squarely raised for 
the first time in Old Colony Trust Co. 
as Executor vy. Commissioner of In- 
ternal Revenue, now pending in the 
Supreme Court of the United States. 
The original issue arose before the 
Board of Tax Apepals upon a petition filed prior to the 
passage of the 1926 Act. Hearings were terminated 
thereafter and a decision rendered adverse to the peti- 
tioner, Old Colony Trust Co. v. Commissioner, 7 B. T. 
A. 648. Upon an appeal to the Circuit Court of Appeals 
for the First Circuit, that court certified certain ques- 
tions of law to the United States Supreme Court, to be 
decided by the high court as an aid to the determination 
of the appeal by the court below. The case was argued 
on January 11, 1929, and in the course of the argument 
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Mr. Justice McReynolds raised the question as to 
whether the determinations of the Board of Tax 
Appeals were of such a nature as to be constitutionally 
reviewable under Article 3 of the Constitution. In 
other words, did the Revenue Act of 1926, in providing 
for a review by a Circuit Court of Appeals of a final 
decision of the Board, vest the court with the right 
of review of a record made before a non-judicial body. 
The appellate jurisdiction necessarily implies some 
judicial determination, some judgment, decree or order 
of an inferior tribunal from which an appeal has been 
taken. (The Alicia, 7 Wall. 571, cited in Baltimore & 
Ohio Railroad Co. v. Interstate Commerce Commission, 
215 U. S. 216.) If the determination of the Board was 
not judicial in character, if it was not the decision of: 
a case or controversy to which the judicial power of 
the United States is limited under the Constitution, 


then the appellate jurisdiction of the Federal courts. 


would not extend to it, and the law giving such juris- 
diction to the Circuit Court of Appeals would have 
to be deemed unconstitutional. The question thus 
raised was of such tremendous import, involving, as it 
does, the validity of the determination of hundreds of 
cases previously reviewed by the Circuit Court of Ap- 
peals and still pending, that the case was ordered re- 
argued and the Committee on Federal Taxation of the 
American Bar Association was authorized to file a 
brief as amicus curiae. 

It is well to draw the distinction here between the 
forms of procedure before the Board, the judicial char- 
acter of which has never been questioned, and the 
effect of the decision of the Board as a judicial deter- 
mination. From its very creation it has proceeded to 
examine cases before it in a strictly judicial manner. 
While the 1924 Act gave it a certain amount of latitude 
in the matter of adopting rules of evidence, it followed, 
in practice, the strict rules applicable in courts of law. 
Perhaps it might even be said to have leaned backward 
in that respect to some extent. 

As to their effect, nevertheless, the decisions of the 
Board under the 1924 Act did lack a finality which 
applies to ordinary judicial determinations. Its deci- 
sions were merely advisory. Either party could try 
the issues de novo in a Federal district court. , It is 
true that on such subsequent trial the findings of the 
board were deemed prima facie correct, but such a 
provision did not give the stamp of finality to its orders 
or raise them to the dignity of enforceable judgments. 

In Blair v. Curran, 24 Fed. (2nd) 390, the effect of 
a decision of the Board under the 1924 Act was thus 
referred to: 

The hearing before the Board was at that time little more 
than a preliminary skirmish, a run for luck, for either party, 
if dissatisfied with the decision, could bring a court action and 
try the matter de novo, the board’s findings of fact being 
prima facie evidence against the losing party. 

A very decided advance in the judicial status of the 
Board was made by the 1926 Act. In providing for 
appeals from its decisions upon a record made before 
the Board, direct to a Circuit Court of Appeals, and 
making such review, except in cases then pending, the 
sole remedy of both the Commissioner and the tax- 


1See Chicago Railway Equipment Co. v. Blair, 20 Fed. (2nd) 
10, where the court indicated that a standard of “clear and 
convincing evidence’ apparently adopted by the board was too 
rigid, and that a standard of fair preponderance was sufficient. 
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payer from an adverse decision (Blair v. Hendricks, 
24 Fed. (2nd) 819), it gave finality to the determina- 
tions of the Board, and raised its final decisions to the 
dignity of final judgments. Both the House Ways and 
Means Committee and the Senate Finance Committee 
in their reports upon the proposed 1926 Act speak of 
the jurisdiction of the Board in tax matters as similar 
to that theretofore held by the judges of the Federal 
district courts. The Act makes the further important 
provision that the Board shall proceed in accordance 
with the rules of evidence applicable in courts of equity 
of the District of Columbia. This provision fixes the 
procedure of the Board in accordance with the tech- 
nical rules of evidence—a legislative mandate which 
only confirmed the formal and technical court procedure 
in the hearing of a case, in vogue in proceedings before 
that body from its very creation. 

Whatever doubts there might have been of its judi- 
cial status would seem to have been set at rest by the 
powers granted to it under the Act of 1926, were it not 
for the unfortunate and misleading remark contained 
in the amendment to Section 900 of the Act of 1924: 


“The Board of Tax Appeals * * * is hereby continued 


as an independent agency in the Executive Branch of 
the Government.” If the Board is an executive or 
administrative body, it might follow that it is not a 
judicial body; if so, how can a Circuit Court of Ap- 
peals—an appellate body—review its determinations, 
and how can the Supreme Court certify questions to 
the Circuit Court of Appeals to aid the latter in review- 
ing an apparently non-judicial determination of an ex- 
ecutive department? (Baltimore & Ohio R. R. v. Int. 
Com. Com., supra.) These questions have been sug- 
gested in the course of the argument before the United 
States Supreme Court in Old Colony Trust Co. v. Com- 
missioner. The issue thus squarely presented is: If the 
determination of the Board of Tax Appeals is not a 
judgment in a “case or controversy,” then the affirm- 
ance by the Circuit Court of Appeals is not the exercise 
of judicial power under the Constitution, and the dele- 
gation of such review to that court is constitutionally 
unwarranted. 

The conclusion of the writer, based upon a study of 
the 1926 Act and subsequent Acts, upon an historical 
consideration of the status of the Board and upon 
analogies derived from decisions of the United States 
Supreme Court, is that the Board of Tax Appeals, 
except in name, is a tax court with powers and func- 
tions closely resembling those of the Court of Claims; 
that it is not an executive agency of the Government, 
but a judicial body in everything but in name; and that 
the reference in the statute to its status as an independ- 
ent agency in the executive branch of the Government 
is an historical relic, without any significance in fact. 

Before considering in detail the reasons upon which 
this conclusion is based, it may not be out of place to 
digress in connection with the status and effect of the 
labors of the Board under the 1924 Act. This digres- 
sion seems necessary, if for no other reason than to 
correct the impression created by the reference to its 
work under the earlier act as a “skirmish or run for 
luck” (Blair v. Curran, supra), in face of its important 
accomplishments in the first years of its existence. 
Despite its limited jurisdiction and the lack of finality 
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of its findings it functioned as an agency for correc- 
tion and relief. The taxpayer was afforded a fair and 
impartial trial, in a judicial manner, of questions which 
had been determined in cx parte and inquisitorial fash- 
ion by the Commissioner. He was relieved from the 
necessity of paying first and litigating afterwards. If 
the Board determined that he was not liable for any 
part of the deficiency, the Commissioner was restrained 
trom collecting it, unless as a result of a separate suit 
brought in the district court, it was adjudged that the 
taxpayer was liable for the deficiency. On the other 
hand, if the Board decided that the taxpayer was liable, 
the latter was impressed with the idea that his case had 
been tried before a fair and impartial tribunal, and 
was not the result of a bureaucratic act. While he still 
had the right to pay and bring suit to recover back 
the amounts paid, the feeling that his case had been 
fairly tried, frequently deterred him from resorting 
to the courts. Nevertheless, the fact remains that the 
decisions of the Board were not final, and therefore 
lacked the essential attribute of a judicial determination. 

It is the thesis of this article that the Act of 1926 
supplied the deficiency of the earlier act, in this most 
important respect. To simplify the consideration of 
the proposition that it made the Board a judicial body 
in every sense, we shall first assume a situation of an 
appeal from a deficiency asserted after the effective 
date of the 1926 Act. 

The first objection that suggests itself to the status 
of the Board as a part of the judicial system is its 
name—Board of Tax Appeals. This objection is, how- 
ever, of no moment. In a number of situations pres- 
ently to be cited the courts have pronounced the deter- 
minations of Boards and Commissions as judicial in 
character, and have entertained jurisdiction to review 
them on the record in a Circuit Court of Appeals, and 
thence in the Supreme Court of the United States. 
Instances of this character are the refusal of the Com- 
missioner of Patents to issue a patent and his decision 
in an interference case; determinations of the Board 
of General Appraisers,? which are reviewable by the 
Customs Court of Appeals; orders of the Federal 
Trade Commission, reviewable by the Circuit Court 
of Appeals on the record made before the Commis- 
sion ; and the decision of the Secretary of Agriculture, 
after a hearing, of violation of the Packers and Stock- 
yards Act of 1921, reviewable in the same manner. 
The following illustrations will make this clear: 

In Butterworth v. Hoe, 112 U. S. 50, it was held 
that the action of the Commissioner of Patents in 
awarding or refusing a patent to an applicant, after a 
hearing, is quasi-judicial. After the Commissioner has 
made such a judicial determination and has allowed the 
patent, mandamus will lie to compel him to lay it be- 
fore the Secretary of the Interior for signature. This 
view was further confirmed in U. S. v. Duell, 172 U. 
S. 576, where it was held that while the Commissioner 
of Patents is an executive officer, yet in deciding 
whether or not a patent shall issue, or in questions of 
interference he exercises judicial functions, and it is 
within the constitutional power of Congress to provide 
for revision of his decisions in such matter by a judi- 
cial tribunal. In the opinion of the court, “as the pro- 


*Name changed to United States Customs Court in 1926. 
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ceeding in the Court of Appeals on an appeal in an 
interference controversy presents all the features of 
a civil case, a plaintiff, a defendant and a judge, and 
deals with a question judicial in its nature in respect 
of which the judgment of the court is final so far as 
the particular action of the Patent Office is concerned, 
such judgment is none the less a judgment ‘because its 
effect may be to aid an administrative or executive 
body in the performance of duties legally imposed 
upon it by Congress in execution of a power granted 
by the Constitution.’ Interstate Commerce Commis- 
ston v. Brimson, 154 U. S. 447.” 


United States v. Aetna Explosives Co., 256 U. S. 
402, involved the legality of the action of the Board of 
General Appraisers in imposing a duty on nitric acid 
to which some sulphuric acid had been added, the im- 
porter contending that it was entitled to free entry. 
The Court of Customs Appeals reversed the action of 
the Board, and the Supreme Court affirmed the judg- 
ment. The opinion in that case, curiously enough, was 
written by Mr. Justice McReynolds. No question was 
raised as to the jurisdiction of the courts to review the 
determination of a Board. 


Lack of space prevents multiplying instances. Suf- 
fice it to say that jurisdiction to entertain appeals from 
those administrative bodies was based on a twofold 
consideration: first, that in the particular determina- 
tion which they reached they followed, under the par- 
ticular authority vested in them by law, a form of 
judicial procedure; and secondly, their orders were 
final and enforceable, even though they required the 
summary aid of the courts to enforce them. 


In Keller v. Potomac Electric Power Co., 261 U. S. 
428, on the other hand, the court refused to pass upon 
the propriety of rates established by the Public Utili- 
ties Commission of the District of Columbia, and justi- 
fied its refusal by the fact that rate making was a legis- 
lative, and not a judicial function. It quoted from 
Prentis v. Atlantic Coast Line Co., 211 U. S. 210, as 
follows : 

A judicial inquiry investigates, declares, and enforces liabili- 
ties as they stand on present or past facts and under laws sup- 
posed already to exist. That is its purpose and end. Legis- 
lation, on the other hand, looks to the future, and changes 
existing conditions by making a new rule to be applied there- 
after to all or some part of those subject to its power. The 
establishment of a rate is the making of a rule for the future, 
and therefore is an act legislative, not judicial, in kind. 

It is clear, however, by implication, that such deter- 
mination of the Public Utilities Commission as are 
judicial in character are reviewable, notwithstanding 
its status in most respects of both an administrative and 
legislative body. It is interesting to note, by the way, 
that the case nevertheless sustained the jurisdiction of 
the Supreme Court of the District of Columbia and the 
District Court of Appeals to review the “legislative” 
rate making acts of the Public Utilities Commission. 
This conclusion was reached, not under the judicial 
article of the Constitution, but under clause 17, Sec. 
8, Article 1 of that instrument, whereby Congress was 
given power “to exercise exclusive legislation in all 
cases whatsoever over” the District of Columbia. The 
decision would therefore hardly be a precedent for 
the grant of jurisdiction to a Circuit Court of Appeals 
over matters which are not strictly judicial, and would 
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not sustain the right of review by such a court of deter- 
minations of the Board of Tax Appeals, unless the 
latter exercised judicial power. 

Conversely, the mere fact that a body is called a 
court does not necessarily vest it with judicial power, 
the exercise of which is reviewable by the Appellate 
courts. The best illustration of this is found in the 
early status of the Court of Claims. When that court 
was established its powers were in the nature of ad- 
visory or auditing. It certified to the Secretary of the 
Treasury the propriety of the claim, and the Secretary 
recommended an appropriation by Congress. The 
statute, however, granted the right to appeal to the 
Supreme Court of the United States. In Gordon v. 
U. S., 2 Wall. 561, the Court held that it had no 
jurisdiction to review a decision of the Court of Claims, 
because it was not judicial in character. A supple- 
mentary opinion by Chief Justice Taney was published 
many years later as an appendix to 117 U. S., giving 
reasons in full for this determination. He first referred 
to the strictly judicial function of the Supreme Court 
and the inability of Congress under the organic law, 
to authorize the court to exercise any other but judicial 
functions. He then likened the duties of the Court of 
Claims to that of an auditor or controller, saying that 
it possessed no judicial power in the sense in which the 
word is used in the Constitution, and the fact that it 
was called a court and its decisions judgments did not 
alter its character nor enlarge its power. 


The opinion contained the following important ob- 
servation, in its explication of a judgment reviewable 
by the courts : 

The award of execution is a part and an essential part of 
every judgment passed by a court exercising judicial power. 
It is no judgment in the legal sense of the term without it. 
Without such an award the judgment would be inoperative 
and nugatory, leaving the aggrieved party without a remedy. 

These comments are liable to misconstruction if the 
term “execution” is construed in its every day sense. 
Strictly speaking, there can be no execution against the 
United States. It might, therefore, follow that no judg- 
ment of the Court of Claims could possibly be final, 
so as to be capable of review by the Supreme Court. 
However, very soon after the Gordon decision, but be- 
fore the views of Chief Justice Taney were published, 
Congress amended the Court of Claims Act on March 
3, 1863 (12 St. at L. 765). By that Act the United 
States was given the right of pleading set-offs and 
counterclaims, and in the event of judgment thereon 
execution could issue against the plaintiff. In the 
effect which it gave to the judgment of the court it 
obviated the objection that it was advisory and not final. 
Thus, it provided that all judgments shall be paid out 
of any general appropriation made by law for the pay- 
ment of private claims on presentation to the Secretary 
of the Treasury of a copy of the judgment. The right 
to appeal to the Supreme Court from all final judg- 
ments in excess of $3,000.00 was also accorded. Under 
this statute the right of appeal to the Supreme Court 
has not been questioned, notwithstanding the fact that 
the award of execution against the United States, in 
the event of a claim against it was sustained, was not 
and could not be, an integral part of the judgment. 
Nevertheless, the mandatory nature of the act in com- 
pelling the Secretary of the Treasury to pay out of a 
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general appropriation for the purpose, and the moral 
obligation of Congress to grant appropriations for such 
purpose, set legal machinery in motion equivalent to, 
and practically more certain in its results, than an 
award of execution.* 


The foregoing discussion of the judgment of the 
Court of Claims will aid in considering the second 
possible objection to the jurisdiction of the courts to 
review on appeal a determination of the Board of Tax 
Appeals. This objection is founded on the view that 
its decisions lack finality in the sense that the Board 
has no power to direct execution of its orders. A 
careful consideration of the 1926 Act will show that 
this objection is more apparent than real. Thus, by 
Section 274 (b) no part of the amount of deficiency 
disallowed by a decision of the Board which had be- 
come final in the sense of Section 1005, could be as- 
sessed or collected by distraint or proceedings in court. 
This made the decision of the Board disallowing a defi- 
ciency, a final judgment in favor of the taxpayer, with 
bar against further proceedings by the Commissioner. 
It is true that if he attempted to violate this order it 
would require the assistance of the courts to restrain 
him. But that does not affect the finality of the deter- 
mination of the Board. If, on the other hand, the defi- 
ciency determination is sustained, no further authority 
is required by the Commissioner to enforce it. By sec- 
tion 279 (d) no jeopardy assessment could be assessed 
by the Commissioner after the decision of the Board, 


except in respect to the amount of the deficiency deter- 


mined by the Board. The decision was thus regarded 
as determinative of the rights of the parties. 


By Section 274 (f) the sending of a second deficiency 
letter while an appeal before the Board was pending 
from the first, was prohibited. The reason is obvious. 
The first deficiency letter and the appeal therefrom 
initiated a proceeding for the complete and final re- 
determination in a tribunal or court of first instance, 
of the amount of the tax due in the deficiency year. 
The determination of the first appeal became res ad- 
judicata as to the tax liability for the year, and could 
not properly be assailed under ordinary circumstances 
in a subsequent proceeding involving the same year. 


The most significant feature of the 1926 law in re- 
gard to finality of the decisions of the Board is Sec- 
tion 1005 which provides for the time when the deci- 
sion of the Board shall become final. This section de- 
fines the time when the orders become absolutely 
operative by reason of the closing of all avenues of 
appeal. The provisions of that section read in connec- 
tion with Sections 274 (b) and 279 (d) indicate the 
intent of the 1926 Act to make the decisions of the 
Board final and unassailable, except by a review on the 
record before the higher court. It follows, therefore, 
that when Congress in Section 1001 (a) provided that 
a decision of the Board was reviewable by a Circuit 
Court of Appeals, and that this was the sole remedy 
: %But see Fidelity Nat. Bank & Trust Co. v. Swope, 274 U. S. 123, 
where it was said: “While ordinarily a case or judicial contro- 
versy results in a judgment requiring award of process of execu- 
tion to carry it into effect, such relief is not an indispensable 
adjunct to the exercise of the judicial function.” 

4“It was urged in argument that the right to sue the Govern- 
ment in the Court of Claims is a matter of favor; but this seems 
not entirely accurate. It is as much the duty of the Government 


as of individuals to fulfill its obligations.” (U. 8. v. Klein, 13 
Wall. 128.) 
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(Blair v. Hendricks, supra), except for the instances 
specified in Section 283 (j), its enactment of such 
right of review was constitutional, as a review of a 
final judicial decision. : 

A word may be added as to the lack of power of the 
Board to enforce payment of a refund. By Section 
284 (e) the Board was given jurisdiction to determine 
the amount of overpayment for the year for which a 
deficiency was asserted. Section 284 (a) provides that 
the amount of the excess due to the taxpayer “shall 
be refunded immediately.” In Dickerman v. Englis, 
Inc., 5 B. T. A. 633, the Board held that while it had 
jurisdiction to determine the amount of overpayment, 
it had no power to direct that it was to be either credited 
or refunded. This decision is probably sound and is 
necessitated by the fact that while the finding of over- 
payment is only confined to the litigated deficiency year, 
the taxpayer may be indebted to the United States for 
other years not litigated. It is unnecessaiy to consider 
whether the taxpayer could, by mandamus, in the ab- 
sence of other indebtedness on his part to the Govern- 
ment, compel the certification by the Commissioner of 
payment of the amount determined by the Board to be 
due out of appropriations by Congress for that purpose. 
In any event, even if suit has to be brought against 
the Collector or the United States to compel a refund, 
the determination by the Board as to the amount due is 
undoubtedly res adjudicata and cannot be reopened. 
The defense of the Government would be limited to 
offsets for other taxes or debts due. It may therefore 
be repeated that the fact that the Board needs the aid 
of other judicial tribunals to enforce or carry its deci- 
sions into effect, does not detract from their finality or 
deprive the appellate courts of jurisdiction to review 
them. (J. C. C. v. Brimson, supra). 


In one respect the statute has withheld from the 
Board a power which is ordinarily possessed by judi- 
cial bodies—power to enforce its process and orders 
and to punish for contempt. The Board has to depend 
upon the assistance of the district court in this regard. 
(Section 1122, Act of 1926.) In that respect it lacks 
the powers of the Court of Claims, which, under Sec- 
tion 157 of the Judicial Code, has the power to punish 
for contempt, and which also may exercise such powers 
as are necessary to carry into effect the powers granted 
to it by law. It may not be out of place to say that a 
certain want of symmetry characterizes the allotment 
of disciplinary powers by Congress to the quasi-judicial 
tribunals referred to. Why should the Board of Gen- 
eral Appraisers have “all the powers of a Circuit Court 
of the United States in preserving order, compelling the 
attendance of witnesses, and the production of evidence 
and’ in punishment for contempt,” and the Board of 
Tax Appeals have none of these powers? The dis- 
tinction is difficult to defend. 

The third objection to the status of the Board as a 
judicial body is the persistence with which the law 
declares that the Board is continued as an “independent 
agency of the executive branch of the government.” 
It is clear that this terminology was warranted under 
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the provisions of the 1924 Act. The very words are 
traceable in the legislative history of the bill creating 
the Board of Tax Appeals. (See Southern California 
Loan Association, 4 B. T. A. 223, and Holmes and 
Brewster, Federal Tax Appeals, Chapter III.) The 
persistence of the term is a survival of the compromise 
between those who desired to make it an independent 
bureau of the Treasury Department and those who de- 
sired to create a judicial body. The advocates of the 
latter plan have won in fact; the former have won in 
name. The reason of the law should prevail over its 
letter. (U.S. v. Kirby, 7 Wall. 482), and effect should 
be given to the intent of the statute and not defeat 
it by adhesion too rigidly to its mere letter. (Oates v. 
National Bank, 100 U. S. 239.) 


It follows from these views that so far as its powers 
are established by the 1926 and subsequent Acts the 
Board of Tax Appeals is a judicial body, because its 
procedure in determining controversies is judicial—not 
ex parte or inquisitorial; and because its decisions are 
final and not impeachable, except on appeal, and deter- 
minative of the complete tax liability (or tax credit) 
of the petitioner, without the right of a subsequent 
trial de novo. Hence the decisions of that body are 
judicial in character, and the review of them is a 
constitutional exercise of the judicial power. 


Status Under Act of 1924 


But how about its decisions under the 1924 Act? 
As to those which were decided prior to the effective 
date of the 1926 Act or those in which the hearings 
were completed before that date, we need have no con- 
cern, because the statute did not extend to these the 
privilege of appeal to the Circuit Courts of Appeals. 
As to petitions pending in the Board on which there 
had either been no hearings or partial hearings, the 
statute provided for the right to appeal to the circuit 
courts, or in the alternative, the right to sue for refund. 
Several constitutional difficulties are suggested by the 
privilege granted to taxpayers whose cases arose and 
were partially tried under the old law, to resort to the 
new remedies. The power of Congress to change, 
modify or withdraw altogether remedies in tax cases 
seems absolute. (The Collector v. Hubbard, 12 Wall. 
1.) But even outside of such cases, any act which 
merely modifies modes of procedure, forms of remedies 
and rules of evidence is a constitutional exercise of 
legislative power, even as applied to debts contracted 
before its passage. (Fourth Nat. Bank v. Francklyn, 
120 U. S. 747.) We come now to the possible objection 
that the Board having heard a case partially under the 
1924 Act when it was not a judicial body in the regular 
sense, did not complete a judicial task, even though it 
rendered its decision and heard a part of the case after 
the passage of the 1926 Act. This objection is not at 
all serious. The procedure of the Board under the 
1924 Act was entirely judicial, and the mere fact that 
its decisions lacked the stamp of finality did not give 
them the character of administrative or other non- 
judicial rulings. Congress wisely provided as to cases 
(Continued on page 158) 









































































































































































































































INCE the enactment of the Revenue Act of 1926 
S the status of transferees of property of taxpayers 
under Section 280 of that statute has been of much 
concern to the taxpaying public. Thousands of notices 
of liability under the purported authority of that sec- 
tion were mailed from the Bureau of Internal Revenue 
without careful legal consideration in every case as to 
whether the asserted transferees were liable “at law or 
in equity.” Of the recipients of these notices some two 
thousand responded by filing petitions with the Board 
of Tax Appeals. Several of these petitioners: promptly 
followed the filing of their petitions with motions which 
challenged the authority of both the 
Commissioner and the Board to de- 
termine the legal or equitable liability 
of a transferee. In none of these 
proceedings where the powers of the 
Commissioner and Board were chal- 
lenged by motion was liability ad- 
mitted, nor did the facts disclosed by 
the pleadings show liability. In all of 
them the challenge of the power and 
jurisdiction of the Commissioner and 
the Board was argued or briefed by 
both parties. In none of them were 
conditions of fact so favorable to 
the Government as in the three pro- 
ceedings generally known as the 
Cappellini Cases,? which were re- 
cently decided by the Board.*® 
More than six months after the 
power of the Commissioner and 
the jurisdiction of the Board were 
attacked and the proceedings sub- 
mitted to the Board on motion, the 
Cappellini cases were presented. 
On solicitation of a representative 
of the Government the petitioners 
in those cases entered into a stipulation of facts 
which admitted that the taxpayer corporation had 
sold its assets for cash, that the cash had been dis- 
tributed to the stockholders and the corporation had 
no assets, that taxes were duly assessed against 
the taxpayer and were unpaid and warrant for dis- 
traint was returned wholly unsatisfied, and that the 
petitioners were transferees of the taxpayer cor- 
poration within the meaning of Section 280 to the 
extent of $5,000 cash. Motion was filed with the 





*Of the California and District of Columbia Bars; of the firm 
of Brewster, Ivins & Graupner. 

10. E. McCutcheon v. Commissioner, No. 19819; Buffalo Marine 
Construction Co. v. Commissioner, No. 24239; W.J. Payne v. Com- 
missioner, No. 26810; Mrs. W. J. Payne v. Commissioner, No. 26811. 

2Henry Cappellini v. Commissioner, No. 25926; Serafino Cinci v. 
Commissioner, No. 25927, and Guido Funari v. Commissioner, No. 
25928, (14 B. T. A. 1269). 

3January 14, 1929, 14 B. T. A. 1269, and reaffirmed by denial 
of motion for reconsideration, February 16, 1929. 


The Present Status of the Rights 
of Transferees 


By ApoL_eHus E. GRAUPNER* 





ApoLtpHus E. GRAUPNER 


Board to advance the proceeding for hearing as a 
test case of the two issues raised: (1) the jurisdiction 
of the Board of Tax Appeals to consider the constitu- 
tionality of a Federal tax law; (2) the constitutionality 
of Section 280 of the Revenue Act of 1926. The 
motion was granted, the hearing of the proceedings 
advanced, arguments were heard, before three members 
of the Board in banc, and decision was rendered while 
the cases previously raising the identical issues, in addi- 
tion to others, remained undecided. 

The Board’s decision in the Cappellini cases presents 
a bleak outlook to most persons whom the Commis- 
sioner has designated as transferees. 
It practically bars those who resorted 
to the Board from all relief to which 
they might be entitled in a court of 
equity, though their liability is one in 
equity; it bars them from raising all 
jurisdictional issues ; it deprives them 
of the right of contribution from 
other transferees, it forces a large 
number of them to admit the correct- 
ness of the deficiency in tax asserted, 
and they may be without the right of 
appeal to the Circuit Court of Appeals. 

The prevailing opinion of the 
Board in the Cappellini cases is sus- 
tained by nine members and was 
written by one of the members who 
did not participate in the hearing, five 
others concurred in the result, while 
two dissented. The majority decision 
holds that it is unnecessary for the 
Board to pass upon the two questions 
presented by the parties: viz: (1) the 
jurisdiction of the Board to consider 
the constitutionality of a Federal tax 
law, and (2) the constitutionality of 
Section 280 of the Revenue Act of 1926. This it does 
by deciding that it was only by invoking the provisions 
of Section 280 that the petitioners were able to go be- 
fore the Board and that, having invoked the jurisdic- 
tion of the Board and submitted to it, the petitioners 
waived all rights to interpose any objection to such 
jurisdiction or the constitutionality of the section and 
are estopped. One concurring opinion passes over the 
doctrines of waiver and estoppel and rests upon the 
theory that, petitioners having elected their remedy, 
they must abide thereby. The concurring opinion of 
two other members of the Board rests upon the theory 
that the Board is without power to pass on the con- 
stitutionality of Section 280 and, therefore, must as- 
sume the section to be constitutional and pass upon the 
liability of the ttansferees. Another concurring 
opinion sustains the jurisdiction of the Board upon the 
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assertion of proper conference of power and holds 
that the constitutionality of the section should have been 
attacked in some form of more general jurisdiction. 
The final concurring opinion disagrees with the appli- 
cation of the doctrine of waiver and estoppel and main- 
tains that the Board has power to pass upon the con- 
stitutional questions, that the section is constitutional, 
that the Board may adjudicate the issue of liability, and 
that the transferees are liable. There are two strong 
dissenting opinions which hold Section 280 to be un- 
constitutional and the determination of a transferee’s 
“liability, at law or in equity,” to be beyond the jurisdic- 
tion of the Board. 

Because the majority opinion is the one which con- 
trols, discussion will be restricted to that opinion and 
the results which flow therefrom. 


Certain factors appear to have been disregarded by 
the prevailing opinion and yet seem worthy of con- 
sideration in any discussion of the decision of the 
Board. Three Federal courts of unquestioned jurisdic- 
tion had held Section 280 to be unconstitutional before 
the Board rendered its decision.* It would appear that 
the decisions of three different United States District 
Courts holding Section 280 to be unconstitutional were 
worthy of greater weight than the Board has given 
them. If, as these courts declare, Section 280 is un- 
constitutional and void, then the action of the Board in 
asserting jurisdiction and determining the liabilities of 
the three petitioners is a futile gesture and merely 
causes further expense and litigation to the parties. If 
Section 280 is unconstitutional to the Courts it should 
be to the Board, despite its avoidance of the issue. It is 
difficult to see how the Board may determine a liability 
under an unconstitutional law, for such a law is a 
nullity. 


In the prevailing opinion and two of the concurring 
opinions stress is laid upon the assertion that petitioners 
elected to go before the Board and, therefore, may not 
question either the jurisdiction of the Board or the con- 
stitutionality of the section. This is a difficult position 
to reconcile with a decision of the Board,® rendered but 
ten days later than the Cappellini decision, wherein it 
declared that a “proceeding before the Board, while 
initiated by a taxpayer, is in its nature in substance a 
defensive action,” * * * “It is an action to prevent the 
collection of the tax rather than an action to recover 
something in behalf of the corporation” (taxpayer). 
(Italics ours.) 

This later decision negatives any value that may lie 
in the language of the cases upon which the majority 
opinion relies for support of its doctrine of waiver and 
estoppel and on which two of the concurring opinions 
rely for the doctrine of election. 

Without specific analysis of the cases upon which the 
majority opinion relies to support its holding that peti- 
tioners waived their constitutional rights by commenc- 
ing proceedings before the Board and are thereby 
estopped, it may be said that not one of the cases cited 
considers conditions comparable with the situation in 
the Cappellini cases and all are so clearly distinguishable 





4Owensboro Ditcher & Grader Co. v. Lucas, 18 Fed. (2d) 798; 
Tyroler v. Routzan (unreported), Clymer v. Nauts (unreported). 

5California Iron Yards Co. v. Commissioner, 14 B. T. A.—(de- 
cided January 24,,.1929). Pr §5.4 ‘ 
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as to afford no proper precedent when we consider the 
procedure by which the petitioners came before the 
Board and the admitted character of such proceedings 
as described in the above quoted language of the Board. 

If there is a procedure to invoke Section 280 (and 
none is specifically provided in that section), it can only 
be such as is provided for taxpayers in Section 274 of 
the Revenue Act of 1926 by authorizing the Commis- 
sioner to send a deficiency notice and allowing 60 days 
after the mailing thereof for the filing of a petition with 
the Board. Section 274 grants to the taxpayer, and 
therefore to the transferee, exactly what the Board 
describes in its decision in California Iron Yards Co. v. 
Commissioner, viz. “a defensive action,’ and it grants 
no greater and no lesser right to a transferee than it 
does to a taxpayer. A transferee receiving a notice 
from the Commissioner is confronted with the follow- 
ing alternatives: (1) to reply to the Commissioner’s 
notice by filing a petition with the Board or (2) to 
ignore the notice and submit himself to collection of 
the full amount set forth in the notice. 

The second dissenting opinion in the Cappellini cases 
well déscribes the predicament of a transferee, after he 
has received notice from the Commissioner, when it 
states : 

In this case the petitioners did not invoke Section 280. 
They could not. The respondent invoked the section by 
proposing to collect the transferor’s tax thereunder. It is 
not enough to say that the transferee might have paid the 
amount claimed and brought suit for refund. That does 
not relieve him of Section 280 nor the collection which has 
been made thereunder. Once the Commissioner of Internal 
Revenue, using the means provided in Section 280, has 
started to collect from the transferee, all subsequent pro- 
ceedings, whether they be before this Board or a Court of 
Appeals or in a suit for refund, have their foundation in the 
section and their validity depends upon its validity, for 
from that section alone does the Commissioner derive his 
right to collect from the transferee, without suit, the lia- 
bility of the transferor. But for Section 280 there would 
have been no such proceedings. 

Of course the writer of the foregoing assumed, for the 
purpose of his presentation, that Section 280 conferred 
some right on the Commissioner. 

Assuming the same position, we find that the Com- 
missioner is authorized to issue a notice which, in effect, 
becomes summons and complaint. The alleged trans- 
feree receiving such notice must either proceed before 
the Board or default. This petition is his answer to 
the Commissioner’s complaint and summons; his de- 
fault results in distraint proceedings, which cannot be 
distinguished from proceedings on execution after a 
default judgment in a civil action. It is difficult to 
follow the Board’s reasoning or its application of the 
authorities cited to support its conclusion under these 
circumstances that there is any election of remedies 
open to a transferee or that he has waived his rights 
to question the constitutionality of the section or the 
jurisdiction of the Board by filing a petition, for he has 
only one remedy to avoid a default. The Board is gov- 
erned by no rule of pleading or procedure which re- 
stricts the raising of questions of jurisdiction such as 
the provisions for special appearances for raising juris- 
dictional questions found in most jurisdictions. The 
Board has failed to restrict the right of a party before 
it to raise any such questions and no statute can be 
found that restricts such right. It therefore would ap- 
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pear that a petitioner should be free to raise any con- 
stitutional and jurisdictional question before the Board. 
However, the Board, without restrictive rule, has denied 
this right, even though in a subsequent decision it has 
held that a proceeding before it is a “defensive action.””® 

In the majority decision in the Cappellini cases the 
Board takes a long stride over a wide chasm to assume 
its premise that the Board has jurisdiction conferred 
upon it by Section 280. The language is as brief as the 
gap is wide: 

It is only by invoking the provisions of Section 280 that 
petitioners may come to the Board, for it is that section 
alone which gives the Board jurisdiction of these proceedings. 
(Italics ours.) 

From this statement the decision proceeds to pass 
over the issues of constitutionality and to hold that peti- 
tioners had waived all rights of attack on the statute 
and were estopped from challenging the jurisdiction 
of the Board. 

In construing grants of power to inferior courts of 
limited jurisdiction or executive officers nothing is to 
be held as granted by implication which is not essential 
to the powers expressly granted.’ Jurisdiction in the 
general sense, as applied to the subject matter of a suit 
at law or in equity, must be formed in and derived from 
the law which organizes the tribunal, and where there 
is an absence of power conferred by law a court will 
not act in the premises.* It is difficult to see where 
Section 280 meets these requirements for conferring 
jurisdiction on the Board. 

The Board was created for the purpose of passing 
upon determinations of tax liability by the Commis- 
sioner.* In Sections 274 and 308 of the Revenue Acts 
of 1924 and 1926 we find specific language—express 
grants of power—as to what the Board may do in re- 
gard to deficiencies. However, we may search Section 
280 in vain for any mention of the Board of Tax Ap- 
peals and, likewise, we may vainly read Sections 274 
and 308 for any reference to a “liability, at law or in 
equity” or power in the Board to pass on such a lia- 
bility. The Board was created “to redetermine the cor- 
rect amount of the deficiency” in income or estate taxes 
and the determination of the liability of a transferee is 
not essential to the purpose of its creation. Nowhere 
in Section 280 is there an express grant of any power 
to the Board. As the determination of a transferee’s 
liability can hardly be considered as essential to the 
power of the Board to determine deficiencies, it is diffi- 
cult to see how waiver or estoppel can be invoked. It 
would appear that if the Board has no express grant 
of power, a transferee petitioner has elected no remedy 
because the Board is impotent to grant him relief no 
matter how great the merits of a transferee’s defense 
to alleged liability. No transferee can grant jurisdic- 
tion to the Board any more than can a taxpayer, and 
the Board has held that neither a taxpayer or the Com- 
missioner has such power.?° 


pg Sigg Iron Yards Co. v. Commissioner, 14 B. T. A.— (decided 
January 24, 1929). 
7Martin v. White, 146 Fed. 461. 


8Thatcher v. Powell, 6 Wheat. 119; Ex parte Bollman, 4 Cranch 
75; Cooper v. Reynolds, 10 Wall. (U. S.) 308; West Cove Grain 
Co. v. Bartley, 105 Me. 293; In re Bickley, 3 F. Cases No. 1,387. 
a 900 (e), Revenue Act of 1924, Bie. 904, Revenue “Act of 


10Appeal of Mohawk Glove Co., 2 B. T. A. 1247; Appeal = Al- 


fred C. Ruby, 2 B. T. A. 377; Appeal of R. P. Hazzard 4 
B. T. A. 160. 
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The petitioners in the Cappellini cases have indicated 
their intention to appeal. Whether the right to an 
appeal exists is a question of some doubt. Neither Sec- 
tion 280 nor 274 of the Revenue Act of 1926, contains 
any provision for appeal from the decision of the Board 
to the Circuit Court of Appeals or to any other tribunal. 
We must turn to Section 1001 (a) of the 1926 Act, 
which was not amended by the 1928 Act, for any 
authority for appeal. That section provides for court 
review of a decision of the Board upon petition “by 
either the Commissioner or the taxpayer.’ No right is 
conferred on a transferee, unless the language of sub- 
section (a) of Section 280 can be interpreted to permit 
an appeal by a transferee. The germane portion of 
this section reads: 

The amounts of the following liabilities shall * * * be 
assessed, collected, and paid in the same manner and sub- 
ject to the same provisions and limitations as in the case of 
a deficiency in a tax imposed by this title. * * * 
Apparently it will require a court of liberal viewpoint 
to read into the foregoing the authority for a trans- 
feree to seek review of a decision of the Board. 

Unless some court of appeal recognizes the right of 
a transferee to review the Board’s decision, or the 
Board reverses its present position, some two thousand 
transferees who have filed their petitions with the 
Board are in a precarious position. They are before 
the Board, which is deficient in power to give them 
their day in court and no court is open to them. Some 
of the difficulties of their situation are well described 
in the main dissenting opinion of the Board in the 
Cappellini cases when, in describing the deficiency in 
power of the Board, it says: 

It (the Board) cannot order or even consider the advisa- 
bility of making others parties to these proceedings and 
whose absence in any equitable proceeding might under a 
given state of facts cause the dismissal of the action. Cf. 
Shields v. Barron, 17 How. 130. It cannot issue any equi- 
table writs necessary to do complete justice; it cannot order 
an accounting; it cannot martial assets; it cannot cancel 
deeds or other written instruments, the cancellation of 
which may be absolutely necessary to complete justice. In 
short, it can in no way function as a court of equity, yet it 


is called upon to hear and determine a purely equitable 
issue. 


The foregoing are but some of the difficulties of lack 
of jurisdiction of the Board which confront the trans- 
ferees now before it. But there are other obstacles. 

If, on attempt to appeal, the court should hold that 
a transferee had no right of appeal, the Commissioner 
would proceed to collect the liability determined by the 
Board. Upon the court’s dismissal of the appeal, as 
a result of such decision, the Board’s decision would be- 
come final,?? for it is doubtful whether there could be 
a suit for refund. If no such suit will lie, the trans- 
feree will be without a day in court. If a court appeal 
should declare that Section 280 conferred a right of 
appeal from the Board, such court could not consider 
any of a petitioner’s equitable rights or defenses—it 
could consider only those matters which were within 
the powers of the Board and equitable relief is not 
one of them. 

Should the appellate court determine that a trans- 
feree has no right of appeal from the Board’s decision, 
or should the United States Supreme Court decide in 

(Continued on page 156) 


11Section 1005, Revenue Act of 1926. 
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Removal of Federal Tax Liens 


By JosePpH CoNnrRAD FEHR* 


HEN Section 613 of the Revenue Act of 1928* 
again amended Section 3186 of the United States 
Revised Statutes much headway was made toward 
remedying the otherwise onerous and ever present 
problem of the Federal tax lien which for years has 
served as an obstacle to business transactions of all 


sorts, but particularly in connection with the transfer 
of real estate. 


The Federal tax lien created by Section 3186 of the 
Revised Statutes provided that in the event a taxpayer 
refuses or neglects to pay any internal revenue tax 
the amount thereof, including penalties and interest, 
becomes a lien, after demand, in favor of the United 
States upon all property and rights to property be- 
longing to the taxpayer. That is to 


should be made upon the taxpayer in person whenever 
practicable. But where it is conclusively established that 
a taxpayer is insolvent, a reasonable offer in com- 
promise by or on behalf of the taxpayer in satisfaction 
of the liability will always be carefully considered by 
the the Bureau of Internal Revenue. 


By reference to the provisions of subdivision (b) of 
Section 3186, Revised Statutes, as again amended by 
Section 613 of the Revenue Act of 1928, it will be 
noted that the Government is put to the necessity of 
filing notices of liens with certain specified public offi- 
cials, both Federal and State, as a prerequisite, before 
a Federal tax lien can become valid as against mort- 
gagees, purchasers and judgment creditors. It is, there- 





say, the lien arises from the time 
when the assessment list was received 
by the Collector. 


As now amended, Section 3186 fur- 
ther provides that the Government’s 
lien is not valid as against any bona 
fide mortgagee, purchaser, or judg- 
ment creditor until notice «Internal 
Revenue Form 668) thereof is filed 
with the proper public officer or 
officers specified in the Statute. 

The various steps marking the de- 
velopment of the law respecting the 
Federal tax lien as determined by 
judicial decisions, i. e., the nature of 
the liability, collection of unpaid tax 
by distraint or by bill in equity under 
Section 3207 of the United States 
Revised Statutes, as amended, have 
already been ably set forth in an 
article appearing in the American Bar “~~ 








fore, of vital importance to both the 
Government and the taxpayer that 
the statutory requirements be ob- 
served and that notices of liens be 
promptly and properly filed in every 
case where there is any doubt as to 
the satisfaction of the assessment by 
the taxpayer. Thus, in order that the 
interests of the United States may be 
fully protected a notice of lien should 
be filed with the clerk of the United 
States District Court for the judicial 
district within which the property 
subject to the lien is situated, and this 
procedure should govern even in 
those states which have enacted laws 
authorizing the filing of such notice 
with a municpial or state office or of- 
ficer. If for any cause the state 
statute might be held inoperative or 
unconstitutional, or if it should be re- 





Association Journal for October, 
1927, by O. John Rogge, Esq., of 
the Chicago Bar. This discussion will therefore con- 
fine itself to the changes and relief brought about by 
the enactment of Section 613 of the new revenue act 
and the generous attitude of the Bureau of Internal 
Revenue, as reflected in recent Bureau rulings, in en- 
forcing the obvious intent of Congress. - 


Under the law as it now stands, collectors may file 
notice of lien after giving notice of the assessment of 
the tax and making demand for the payment thereof, 
unless payment is made upon demand. What is im- 
mediate payment depends upon the nature of the de- 
mand. However, where a collector contemplates filing 
such notice of lien before the expiration of the ten-day 
period customarily allowed for payment, the demand 





*Attorney at Law, Washington, D. C. 
1Sec. 613, Lien for Taxes: 


(a) Section 3186 of the Revised Statutes, as amended, is 
amended to read as follows: 
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pealed or changed by a subsequent 
legislature, the Federal Government 


would then still be protected by the 
notice filed in its own court. 


Section 613 (c) (1) of the new Revenue Act au- 
thorizes the release of a Federal tax lien whenever it 
is found that the liability for the amount assessed to- 
gether with interest in respect thereof has been satis- 
fied or has become “unenforceable.” The Commissioner 
of Internal Revenue has ruled that this does not mean 
that the Government’s lien for taxes should be released 
before the statutory period for collection following as- 
sessment (or any extension thereof by waiver) has 
definitely expired, even though at the time the release 
of the lien is sought the tax may be uncollectible be- 
cause the taxpayer appears to have no real or per- 
sonal property subject to the lien. The Government 

“Sec. 3186. (a) If any person liable to pay any tax neglects or 
refuses to pay the same after demand, the amount (including any 
interest, penalty, additional amount, or addition to such tax, 
together with any costs that may accrue in addition thereto) 
shall be a lien in favor of the United States upon all property and 

(Footnote continued on newt page) 
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contends that a tax lien is not “unenforceable” merely 
because the tax liability is for the time being uncollecti- 
ble. This view seems altogether sound for experience 
has shown that, in many cases, before the expiration 
of the statutory period for collection, a delinquent tax- 
payer may acquire sufficient property with which to 
satisfy his outstanding indebtedness to the United 
States. 


Subdivision (c) (2) of Section 613 further author- 
izes a collector of Internal Revenue to issue a certifi- 
cate of release of the lien or liens in any given case if 
there be furnished to and accepted by him, a bond con- 
ditional upon the payment of the amount assessed, to- 
gether with any penalties and interest, which may have 
accrued within such reasonable time as may be agreed 
upon and as will fully protect the interests of the 
United States. Taxpayers throughout the country are 
being advised that the bond thus used should be the 
same or substantially the same as the standard form to 
be procured from any collector of internal revenue and 
that whenever practicable the surety on the bond should 
be some company authorized to do business before the 
Treasury Department. The bond may be so altered in 
the discretion of each collector as to provide for the 
payment of any deficiency in the tax and penalty. 
(See Section 272 (j) of the Revenue Act of 1928.) 

Under subdivision (c) (3) of Section 613, which 
provides for the release of a given part of the property 
of a delinquent taxpayer subject to a tax lien, a par- 
tial discharge of a Government lien will not be granted 
by the Bureau of Internal Revenue until it has been 
definitely ascertained that the delinquent taxpayer, 
whose property is thus under cloud of the lien, will 
have sufficient property remaining with a net value, 
over and above the value of all prior liens upon such 
remaining property of at least double the amount of 
the tax liability, to insure ultimate payment of the tax 
and penalties. And whether a delinquent taxpayer’s 
net property is more than double the amount of the 
tax liability, is a matter that every collector of internal 
revenue has been advised to determine for himself. 

Once a collector has properly released or discharged 
property from the Government lien beclouding it, either 
in whole or in part, the Collector’s certificate of re- 
lease or partial discharge then becomes conclusive that 









(Footnote (1)—continued from previous page.) 
rights to property, whether real or personal, belonging to such 
person. Unless another date is specifically fixed by law, the lien 
shall arise at the time the assessment list was received by the 
collector and shall continue until the liability for such amount 
is satistied or becomes unenforceable by reason of lapse of time. 

“(b) Such lien shall not be valid as against any mortgagee, 
purchaser, or judgment creditor until notice thereof has been 
filed by the collector— 

“(1) in accordance with the law of the State or Territory in 
which the property subject to the lien is situated, whenever the 
State or Territory has by law provided for the filing of such 
notice; or 

(2) in the office of the clerk of the United States District 
Court for the judicial district in which the property subject to 
the lien is situated, whenever the State or Territory has not by 
law provided for the filing of such notice; or 

(3) in the office of the clerk of the Supreme Court of the 
District of Columbia, if the property subject to the lien is situ- 
ated in the District of Columbia. 

“(c) Subject to such regulations as the Commissioner of In- 
ternal Revenue, with the approval of the Secretary of the Treas- 
ury, may prescribe, the collector of internal revenue charged 
with an assessment in respect of any tax— 

**(1) May issue a certificate of release of the lien if the col- 
lector finds that the liability for the amount assessed, together 
with all interest in respect thereof, has been satisfied or has 
become unenforceable ; 

““(2) May issue a certificate of release of the lien if there is 
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the lien on the property covered by such certificate is 
extinguished. 


The question of procedure with respect to the de- 
termination of the status of the lien of the United 
States for internal revenue taxes upon realty already 
covered by prior liens has, perhaps, given rise to more 
misunderstanding among taxpayers and the holders of 
such prior encumbrances than any other consideration: 
In order to provide a method by which title in such cases 
and the status of all liens upon the realty involved may 
be promptly determined, Congress has by Section 1030 
of the Revenue Act of 1924, which amends Section 
3207, Revised Statutes, enacted suitable legislation to 
accomplish these ends. This section, as amended. was 
re-enacted without change in Section 1127 of the 
Revenue Act of 1926. It is specifically provided by 
subdivision (b) of Section 3207, Revised Statutes, as 
thus amended, that where any person has a mortgage, 
lien or other encumbrance upon real estate which is 
prior to the lien of the United States attaching thereto, 
such person may request the Commissioner of Internal 
Revenue to file a bill in equity to enforce the lien of the 
United States. In the event the Commissioner fails to 
file such bill within six months after the request, the 
person having such prior lien may petition the District 
Court of the United States for the district in which 
such real estate is located for permission to file a bill. 
The statute further provides that after a hearing on 
the petition the court may in its discretion grant leave 
to the petitioner to file sugh a bill, and that upon the 
filing of the bill the court shall proceed to adjudicate 
all matters involved in the same manner as in cases 
where a bill is filed by the Commissioner. 


Section 3207, Revised Statutes, as amended, 
which grants the relief hereinabove outlined is not to 
be mistaken as a foreclosure statute. Its purpose, in so 
far as the holders of prior liens are concerned, is to 
effect “a final determination of all claims to or liens 
upon the real estate in question,” so that the institution 
of the proceeding authorized by it will result in the sale 
of the property “in all cases where a claim or interest of 
the United States is established.” (Sherwood v. Sher- 
wood, 5 Fed. (2d) 991, McLaughlin Taylor Company 
v. United States, not yet reported.) In this connec- 

(Continued on page 157) 









furnished to the collector and accepted by him a bond that is 
conditioned upon the payment of the amount assessed, together 
with all interest in respect thereof, within the time prescribed 
by law (including any extension of such time), and that is in 
accordance with such requirements relating to terms, conditions, 
and form of the bond and sureties thereon, as may be specified 
in the regulations ; 

“(3) May issue a certificate of partial discharge of any part 
of the property subject to the lien if the collector finds that the 
fair market value of that part of such property remaining sub- 
ject to the lien is at least double the amount of the liability 
remaining unsatisfied in respect of such tax and the amount of 
all prior liens upon such property. 

“(d) A certificate of release or of partial discharge issued 
under this section shall be held conclusive that the lien upon 
the property covered by the certificate is extinguished. 

“(e) The Commissioner of Internal Revenue, with the ap- 
proval of the Secretary of the Treasury, may by regulation pro- 
vide for the acceptance of a single bond complying both with 
the reauirements of Section 272 (j) of the Revenue Act of 1928 
(relating to the extension of time for the payment of a defi- 
ciency), or of any similar provisions of any prior law, and the 
requirements of subsection (c) of this section. 

“(f) Subsections (c), (d), and (e) of this section shall ap- 
ply to a lien in respect of any internal-revenue tax, whether or 
not the lien is imposed by this section.” 

(b) The second sentence of section 315 (a) of the Revenue 
Act of 1926 is repealed. 
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Field Activities of the General Counsel, 
Bureau of Internal Revenue 


N JUNE 1, 1927, the General Counsel, Bureau 
6) of Internal Kevenue, inaugurated its policy of 

establishing branch offices in the field. At that 
time offices were opened in three districts, and legal 
representatives of the Bureau were permanently as- 
signed there. These were in New York City, Chicago 
and San Francisco. Since that time similar offices have 
been located in five other cities and a legal representa- 
tive of the Bureau has been placed in charge of each 
office. In two of these eight cities it has been necessary 
to place ar assistant atturney in order to handle the 
volume of work coming to those two offices. At the 
present time this field organization consists of ten legal 
representatives and seven secretaries, totaling seventeen 
in all. 

This plan has met with such favor, both with tax 
practitioners and the field personnel of the Bureau, that 
it can be said that the branches of the General Coun- 
sel’s office are to remain a permanent part of that 
organization, and will continue to be enlarged with a 
view toward extending the branches to every district 
where the volume of tax collection demands it. 


Special Assistants in the Field 


It is appropriate to give here some attention to the 
ten men who are put in charge of these eight offices 
now established, and something regarding the work 
they are doing. As stated before, there are eight of 
these offices already opened and functioning. Below 
these offices are listed, with the names and addresses of 
the men in charge: 

New York, N. Y.—J. F. Dorch (in charge) ; Assist- 
ant, Mr. Slanker, 523 Custom House. 

Boston, Mass.—J. Duke Smith, P. O. Bldg., c/o 
U. S. Attorney’s Office. 

Chicago, Ill—Dwight H. Green (in charge); As- 
sistant, J. D. Wilson, 857 Federal Bldg. 

Pittsburgh, Pa—J. A. McCann, P. O. Bldg., c/o 
U. S. Attorney’s Office. 

Jacksonville, Fla—R. F. Brown, 243 Federal Bldg. 
Seattle, Wash—George D. Witter, 703 Republic 
Bldg. 

Los Angeles, Cal. 
Street. 

St. Paul, Minn—M. W. Goldsworthy, 
Attorney’s Office. 

These men are representative of the General Coun- 
sel’s office as a whole, and are maintained under the 
immediate supervision of the Civil Division of that 
office. The men selected for these posts have been 
chosen for their versatility and wide range of experi- 
ence gained as attorneys in the office of the General 
counsel, where they functioned as “Special Assistants.” 
The majority of these men have served in two or more 
different divisions of the General Counsel’s office, in- 
cluding the Civil, Appeals, Penal, and Interpretative 





Alva A. Baird, 728 S. Hill 
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Divisions. Each has had several years’ experience, 
either in the actual handling of cases before the U. S. 
Board of Tax Appeals, or Federal Courts, or in an 
advisory or review capacity. They are thoroughly 
familiar with the tax laws and their application, and 
particularly adapted to the work required of the branch 
offices. ; 

Each man in charge of an office is assigned a secre- 
tary to take charge of the clerical work, who is expe- 
rienced in such duties, having been transferred from a 
similar position in the General Counsel’s office. Noth- 
ing has been spared to make this field organization 
capable and efficient, representative of the Washing- 
ton office at its best. 

This plan is in keeping with the Bureau’s policy of 
decentralization—of placing as much of the work of 
auditing the returns and arriving at an agreement with 
the taxpayer as to the correct amount of his tax on the 
field forces, avoiding the necessity of transferring the 
case to Washington to be closed by the Income Tax 
Unit. Even in cases where the taxpayer and the Col- 
lector ultimately are in disagreement as to the proper 
tax, much is accomplished by way of elimination 
through the General Counsel’s representative’s meeting 
in conference with the taxpayer in an effort to reconcile 
their differences before transmitting the case to the 
Washington office. This policy has proved successful 
in reducing the work of the Bureau in Washington, - 
and in enabling it to dispose of a vast amount of prior 
year cases and become current in its work. The num- 
ber of sixty-day letters sent out from the Bureau has 
been considerably reduced and the number of cases 
closed greatly increased. 

It is said that with this new agency the jam before 
the Board of Tax Appeals and the Bureau of the last 
few years, now becoming cleared, has little possibility 
of recurrence. | 

The utility of the idea soon proved itself. At Chi- 
cago, for instance, shortly after that branch began 
functioning the amount of work became far too great 
to be carried on by one attorney, and an assistant was 
required there. The attorney at San Francisco was 
originally assigned to represent the Bureau in the 
eleven Rocky Mountain and Pacific Coast states, but 
before the expiration of his first year there, it became 
apparent that the territory was too large to be served 
by one branch office. That territory is now divided and 
an additional representative assigned to the North- 
western States of Washington, Oregon, Montana, and 
Idaho, with headquarters at Seattle, Washington. The 
same situation was soon found to exist in New York 
and an additional attorney was assigned there to assist 
in the work. 

The primary purpose in establishing these branch 
offices is to give the collector and Revenue Agents a 
readily accessible source of legal advice when con- 
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fronted by the many perplexing problems that arise 
from the complexity of the mass of statutes, regula- 
tions and rulings. The purpose of the Branch is to 
act in an advisory capacity only to the field forces. 
This gives the collectors and revenue agents the ad- 
vantage enjoyed by the unit in Washington of being 
able to refer intricate questions of law to a represen- 
tative of the General Counsel for a decision immedi- 
ately upon its arising. In short the relation of the 
representative in the field to the field forces is analo- 
gous to the relation of the representatives placed by the 
General Counsel in the Unit for the guidance of the 
Audit Sections on legal phases of problems continually 
coming before them. 

Also, it is said that in conference between the field 
forces and tax practitioners, or the taxpayers them- 
selves, the branch representatives are serving most use- 

‘fully and are welcomed by the Unit’s field man. The 
Bureau feels that practitioners should find the plan 
working to the benefit of the taxpayer in that they can 
be assured of having the legal points in dispute passed 
on by one who is qualified as a lawyer and will be able, 
in many cases, to avoid having the cases referred to 
Washington for further conferences. However, in this 
connection it may be well to mention that it will not be 
the policy of the Bureau to transfer cases that have 
already reached the conference stage in the unit back 
to the field for the convenience of counsel. No doubt 
many practitioners will be tempted to request that 
cases now pending before the Commissioner be trans- 
ferred to the field for conference the same as is done 
with the cases pending before the Board of Tax Ap- 
peals or the Special Advisory Committee of the Unit. 
The General Counsel’s office, however, will refuse to 
grant such requests because it considers the function of 
the branch office is to deal only with the problems of 
the collectors and agents when the case is in the first 
stages, or really before it becomes a “case.” After the 
matter is once referred to the Unit in Washington, 
upon the protest of the taxpayer and after a conference 
is had with the Agent, it is no longer a subject over 
which the field office has control, unless, of course, 
the Unit requests a further report by the field office. 
The field representative will not have under considera- 
tion any cases but those in the hands of the field forces, 
and will not be assigned cases that are in the protest 
stage. 

It can be readily seen that, if a collector can turn to 
the Bureau’s legal representative versed in the intrica- 
cies of the law and regulations for advice as to the 
proper procedure and the right course to pursue when 
the problem arises, which later may be the basis of an 
action in court brought by the taxpayer, many an ill 
advised step which might be taken by the collector in 
the absence of good legal advice can be avoided. 

One of the members of the General Counsel’s staff, 
who is incidentally closely in touch with these field 
branches and one of their most ardent boosters, esti- 
mates that practically all of the suits to distrain, im- 
providently begun by collectors, could have been 
avoided if there had been such an attorney to whom the 
collector could have looked for advice—who could 
have at, once decided whether or not the collector was 

acting in accordance with the law. 
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Probably the most welcomed class of work done by 
these branch offices, is in assisting the U. S. district 
attorneys in the defense of suits brought in the District 
courts. While the Department of Justice and the 
U. S. attorneys acting under its jurisdiction are 
charged with the responsibility for the conduct of this 
litigation, they welcome and encourage the assistance 
of the General Counsel’s office in the preparation of 
pleadings, the assembling of evidence, the preparation 
of briefs, and the actual trial or argument of cases in 
court. In some cases the branch office is located in the 
U. S. District Attorney’s office for the district where 
the branch is located, and the representative takes com- 
plete control of all six cases pending in the courts in 
that territory. For the fiscal year ending June 30, 1928, 
there were 3,642 tax cases pending in the U. S. courts. 
Hence it can be seen that these men have a consider- 
able task in that work alone. 


Function of Civil Division 


The Civil Division of the General Counsel’s office 
in a similar manner handles all claims for taxes in 
bankruptcy and receivership cases pending in both 
federal and state courts. Also compromise of taxes 
owing by insolvent taxpayers and estates in process of 
administration are under the direction of the Civil 
Division and many have been placed in the hands of 
the field officers. 

Another class of cases handled by the branch offices 
will be the appeals to the Board of Tax Appeals that 
are transferred to the Field calendars of the Board for 
hearing. These cases are expected to grow to an in- 
creasing number. Since the General Counsel is charged, 
exclusively, with the conduct of this litigation, the 
establishment of the branch office should greatly 
facilitate the handling of these cases. Already the rep- 
resentatives are placed in charge of all cases trans- 
ferred to the field calendar of the Board to be tried in 
the territory of the several branches. The attorney will 
do all that is necessary to the trial of field cases before 
the Board where it would otherwise require an attor- 
ney to be sent from Washington, if the branches were 
not in existence. The attorneys are also called upon 
in the matter of taking depositions of witnesses to be 
introduced before the Board when trial is to be held 
in Washington. 

It is hoped that tax practitioners throughout the 
country will find these branches a great aid in the 
disposition of cases. Particularly where they have 
causes before the courts or the Board of Tax Appeals, 
the branch offices should be available for the holding 
of conferences with the opposing counsel and the set- 
tling of cases without trial, thus greatly alleviating the 
difficulty of having to come to Washington to conduct 
such negotiations. Practitioners should also find the 
branch offices a means to settle their cases before they 
have reached the “sixty-day-letter” stage and while 
still in the field. 

As has been said herein this plan is to be extended 
to other districts from time to time. It is hoped by 
the Bureau that a branch office can eventually be placed 
in every district where the needs demand it. Requests 
(Continued on page 153) 
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New Regulations Governing Publicity 


of Tax Refunds 


ECAUSE of the vigorous opposition made by 
Secretary Mellon to the proposals for publicity 
of tax refunds before the Seventieth Congress, 

the new regulations, promulgated on March 14, were 
surprising, as they are broader in effect than the amend- 
ment to the First Deficiency Appropriation Act, signed 
by the President March 14, 1929, which provides for 
publicity of tax refunds in excess of $20,000 where 
paid out of the appropriation of $75,000,000 for the 
payment of refund claims for the fiscal year 1929 and 
prior years. 


Original Position of Treasury Department 
Defended 


The statement issued by Secretary Mellon in ex- 
planation of his action follows: 

“The President has today signed an Executive Order, 
and has approved Regulations prescribed by me, relat- 
ing to the publication of refund decisions of the Com- 
missioner of Internal Revenue. Briefly, the effect of 
the Order and the Regulations is that the Commis- 
sioner of Internal Revenue will prepare a decision in 
every case in which an overassessment (whether result- 
ing in a refund, credit, or abatement) of income, war- 
profits, excess-profits, estate, or gift taxes, in excess of 
$20,000, is allowed. This decision will be accompanied 
by a brief summary of the relevant facts and a cita- 
tion of the applicable statutory and judicial authorities, 
and will be open to inspection in the office of the Com- 
missioner. 

“Tt has been the consistent policy of the Treasury, a 
policy determined upon only after careful considera- 
tion and as to which ample opportunities have been 
offered repeatedly for reconsideration, that tax re- 
turns, and the information thereon, should under no 
circumstances be open to public inspection. This policy 
is based upon the principle that taxpayers should be 
permitted to contribute their share of the revenue 
necessities of the Government without subjecting 
their business affairs and transactions to the 
scrutiny of their competitors, the idly curious, so- 
licitors of contributions, and unscrupulous tax 
practioners seeking out possible future clients. This 
policy is not affected by the Executive Order. The 
Regulations specifically provide that neither the re- 
turn, nor any part thereof, shall be open to inspéc- 
tion, and in addition the publication of the source 
of any income, gains, or profits, or transactions re- 
sulting in losses or expenditures, is specifically 
prohibited. 


“The Congress adopted, as an amendment to the 
First Deficiency Appropriation Act, a provision 
which, as a matter of legal interpretation, would 
probably require no material change in the pro- 
cedure or practice of the Bureau of Internal Reve- 
nue. Furthermore, whatever effect might have been 
intended was, of course, limited to the specific ap- 
propriations made by that Act, and would not be 
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applicable to any of the other appropriations avail- 
able for making refunds. 


“The Treasury has entered serious objections to 
all so-called ‘publicity’ proposals. The soundness 
of this position is reiterated. However, in an effort 
to dispel any misunderstanding that might. have 
arisen in the minds of the public because of the 
recent discussions of the matter, the Treasury has 
undertaken to go much further than the amendment re- 
quires. It is believed that the publication of the deci- 
sions in the manner outlined above will, in a very short 
period of time, show conclusively that the Treasury 
has nothing to hide in the matter of tax refunds; that 
there is nothing mysterious about tax refunds; that 
practically all refunds, credits, and abatements, which 
are allowed, are attributable directly to such causes as 
decisions of the courts or of the Board of Tax Ap- 
peals, overturning the Treasury position or holding a 
provision of the statute unconstitutional, to retroactive 
legislation, to uncertainties, ambiguities or omissions in 
the statute, to mathematical error, to factors which 
could not have been determined at the time the tax 
was paid, or to the public-spirited attitude of tax- 
payers in deciding doubtful questions against them- 
selves at the time the tax is paid, relying upon a proper 
administrative policy in reaching a final determination 
of the amount properly due; and that the refunding of 
overpayments of taxes is merely a necessary part of the 
administration of our tax laws—in fact, an essential 
corollary of any tax system founded upon the ‘pay- 
ment first’ principle so frequently discussed. It must 
not be forgotten that our Federal tax collection system 
is founded upon the doctrine that taxpayers may be 
compelled to pay the amount government officials de- 
termine to be due, with no opportunity until after pay- 
ment for a review of that determination. It is vital, and 
the interests of taxpayers and the public generally prop- 
erly demand as a necessary protection that when that 
review is afforded, whether it be administrative or 


judicial, the decision be carried out without undue 
delay.” 


The regulations and the executive order are as 
follows: 


Treasury Decision 4264 


Regulations applicable to inspection of returns amended. 
—T. D. 3856 (C. B. V-1-2720, p. 106), as amended (being 
regulations prescribed by the Secretary and approved by 
the President and applicable to the inspection of returns un- 
der the Revenue Act of 1928 and prior Revenue Acts) is 
—— by adding at the end thereof the following para- 
graph: 

“20. The Commissioner of Internal Revenue shall cause 
to be prepared a written decision in every case in which 
an overassessment (whether resulting in a refund, credit, 
or abatement) of an income, war-profits, excess-profits, es- 
tate, or gift tax is allowed, in excess of $20,000, and such 
decision shall be considered a public record and shall be 
open to inspection, during regular hours of business, in the 
office of the Commissioner of Internal Revenue or such 
office as he may designate. Such decision shall give the 
amount of the overassessment and shall be accompanied by 
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a brief summary of the relevant facts and a citation of the 
authorities applicable thereto, or, in a case in which a de- 
cision of a court or of the Board of Tax Appeals has be- 
come final by a citation of the court or Board decision. Un- 
der no circumstances shall the provisions of this paragraph 
be construed as making any return, or any part thereof, 
open to inspection, or as authorizing the source of any in- 
come, gains, or profits, or the specific transactions resulting 
in losses or expenditures, to be made public; nor shall any 
of the information contained in any return or relating there- 
to be made public except in accordance with, and to the 
extent necessary in carrying out, these regulations.” 


Signed by A. W. Mellon, Secretary of the Treasury, and 
approved, March 14, 1929, by Herbert Hoover, The White 
House. 


[The above paragraph was added to T. D. 3856, as 
amended, pursuant to the following Executive Order.] 


EXECUTIVE ORDER 


Publicaticn of Internal Revenue Tax Refund Decisions 


Pursuant to the provisions of Section 55 of the Revenue Act 
of 1928 and Section 257 of the Revenue Act of 1926, it is hereby 
ordered that decisions of the Commissioner of Internal Revenue 
allowing a refund, credit, or abatement of income, war-profits, 
excess-profits, estate, or gift taxes, in excess of $20,000, shall 
be open to inspection in accordance, and upon compliance, with 
the regulations prescribed by the Secretary of the Treasury and 
approved by me, bearing even date herewith. 

The White House, HERBERT HOOVER. 
March 14, 1929. 


Refund Provisions Made by Congress 


The provision of the deficiency act relating to tax 
refunds is as follows: 


Refunding taxes illegally collected: For an additional 
amount for refunding taxes illegally or erroneously col- 
lected, as provided by law, including the payment of claims 
for the fiscal year 1929 and prior years, $75,000,000: Pru- 
vided, That a report shall be made to Congress by internal- 
revenue districts, and alphabetically arranged, of all dis- 
bursements hereunder in excess of $500 as required by Sec- 
tion 3 of the Act of May 29, 1928 (45 Stat., p. 996), includ- 
ing the names of all persons and corporations to whom such 
payments are made, together with the amount paid to each: 
Provided, That no part of the foregoing appropriation shall 
be used to pay any refund of an income or profits tax pur- 
suant to a claim allowed after the enactment of this act 
in excess of $20,000 (other than payments in cases in which 
a suit in court or a proceeding before the Board of Tax 
Appeals has been or shall be instituted or payments in 
cases determined upon precedents established in decisions 
of courts or the Board of Tax Appeals) unless a hearing 
has been held before a committee or official of the Bureau 
of Internal Revenue; and the decision of the Commissioner 
of Internal Revenue in any such refund allowance in exces 
of $20,000 shall be a public record. 


Court Decisions 





Accounting Methods Reflecting Net Income.—Where the 
accrual basis upon which a corporation kept its books ad- 
mittedly did not reflect true net income as used in a return 
under the option provided in Section 13 (d), Act of 1917, 
in that an item of inventory otherwise valued at cost or 
market whichever was lower, was valued at a constant 
figure regardless of changes in cost or market value, in- 
come for 1917 must be computed on the cash receipts and 
disbursements basis. District court decision, 20 Fed. (2d) 
970, affirmed.—United States Circuit Court of Appeals, 
Third Circuit, in American Can Company v. United States; 
Detroit Can Company v. United States; Missouri Can Com- 
pany v. United States. 


Affiliated Corporations—Two corporations were held 
not to be affiliated for 1920, the ownership by one corpora 
tion of 80 per cent of the stock of the other not constitut- 
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ing ownership or control of substantially all its stock.— 
Court of Claims of the United States in Wadhams & Com- 
pany v. The United States. No. H-162. 


Affiliation for 1917 was denied two corporations, all the 
stock of one of which was owned by the other, a national 
bank, the evidence not establishing the existence of any 
one of the requirements of the proviso of Sec. 1331, Act of 
1921.—Court of Claims of the United States in Montgomery 
Cotton Mills, Inc., v. The United States. No. F-364 


Amortization of War Facilities—Residual value of war 
facilities for determining reasonable amortization deductible 
under the 1918 Act, was held to be (a) in the case of 
detachable facilities capable of being returned to the field of 
commerce, the market value at the end of the post-war 
period, as evidenced by the sale price, if sold, plus deprecia- 
tion from the date of acquisition, and (b) in the case of 
non-detachable facilities incapable of being returned to the 
field of commerce, prima facie nothing, rejecting the Gov- 
ernment’s method of labor-hour or production quantum 
ratios. 


Buildings, machinery and various items of equipment 
were held to have been constructed or acquired by a manu- 
facturer of cloth and tent duck during the period beginning 
April 6, 1917 and before the termination of the war and to 
be facilities for the production of articles contributing to 
the prosecution of the war within the meaning of the stat- 
ute.—United States District Court, District of Connecticut, 
in The Briggs Manufacturing Company v. United States of 
America. At Law, No. 3174. 


Bad Debts.—Debt resulting where a bank was compelled 
to make good a letter of credit issued upon an irrevocable 
guarantee by another bank covering a purchase by a cus- 
tomer of the latter but which the latter revoked and the 
former refused to accept, charged off in 1920, was held not 
to have been ascertained to be worthless within the tax- 
able year, where the guarantor was a going banking con- 
cern not shown to be insolvent in any sense of the term, 
and the taxpayer brought suit against it shortly after the 
charge-off. B. T. A. Dec. 3496 [C. C. H.], affirmed.— 
United States Circuit Court of Appeals, Ninth Circuit, in 
American Trust Company, Successor to American National 
Bank, v. Commissioner of Internal Revenue. No. 5604 


Loss from embezzlement over a period of years by an 
employee of the taxpayer in the business principally of 
collecting rents for clients is deductible as a bad debt in 
the year the employer was called upon to make good the 
defalcations and the amount was charged off upon deter- 
mining that recovery could not be made from the employee, 
the money embezzled by the cashier being trust funds be- 
longing to the taxpayer’s clients. B. T. A. Dec. 2640 [C. 
C. H.], reversed and remanded.—United States Circuit 
Court of Appeals, Eighth Circuit, in John H. Farish and 
Company v. Commissioner of Internal Revenue. No. 349. 
Dec. Term, 1928. 


Banks—Invested Capital.—Invested capital of a bank 
may not include the value of promissory notes deposited 
by the sole stockholder, the interest of which was credited 
to bank surplus and the account to the stockholder which 
was subject to his check. B. T. A. Dec. 2666 [C. C. H.], 
7 B. T. A. 885, affirmed.—United States Circuit Court of 
Appeals, Fifth Circuit, in Wilson Banking Company v. Com- 
missioner of Internal Revenue. No. 5385. 

Capital Gains.—Profit from the sale of old whiskey sold 
by a distiller in 1922 is not subject to the capital gain pro- 
visions of Sec. 206, Act of 1921, such property being stock 
in trade properly included in inventory. B. T. A. Dec. 
2795 [C. C. H.] affirmed on this point—United States Cir- 
cuit Court of Appeals, Third Circuit, in Frederick C. 
Renzichausen v. Commissioner. 

Dividends, Tax-exempt.—A dividend declared August 3, 
1917 out of surplus accumulated prior to March 1, 1913, 
and paid August 25, 1917, is not exempt from tax under 
Sec. 31 (b), Act of 1916 as amended by Sec. 1211, Act of 
1917, exempting distributions made prior to August 6, 1917, 
the words “distribution made” referring to the date of pay- 
ment. District Court decision, 26 Fed. (2d) 668, reversed. 
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—United: States Circuit Court of Appeals, Third Circuit, 
in C. G. Lewellyn, Formerly Collector of Internal Revenue, v. 
Ralph W. Harbison. No. 3870. Oct. Term, 1928. 


Coal Mining Properties—Depletion and Depreciation.— 
Depletion and depreciation deductions on the unit of pro- 
duction basis for 1918 and 1920 on coal mining properties 
may not be based on a new and corrected estimate of recov- 
erable coal made in 1922, which new estimate may be used 
as a basis only for taxable years after the estimate was 
made. District Court decision affirmed.—United States 
Circuit Court of Appeals, Third Circuit, in Kehota Mining 
Company v. C. G. Lewellyn, Formerly Collector, No. 3953; 
Kehota Mining Company v. D. B. Heiner, Collector, No. 3954. 


Consolidated Returns.—The taxpayer is required in an 
appeal to the Board of Tax Appeals to prove only such 
elements necessary to the correct computation of his tax 
liability as are in issue under the pleadings and where the 
Board of Tax Appeals decided such issue in favor of the 
taxpayer, judgment should be entered for him. The order 
in B. T. A. Dec. 2946 [C. C. H.], 8 B. T. A. 831, determin- 
ing a deficiency against the petitioner based upon the 
assumption that no agreement as to apportionment had 
been made after the Board had ruled in favor of the tax- 
payer allowing affiliation, the only issue raised in the plead- 
ings, is reversed.—United States Circuit Court of Appeals, 
Seventh Circuit, in Popular Price Tailoring Company v. Com- 
missioner of Internal Revenue. No. 4098. Oct. term, 1928, 
Jan. session, 1929. 

Federal Estate Tax.—Prior taxed property should include 
the value of new shares acquired by the exercise of rights 
issued between the deaths of the prior and second decedents, 
to the extent that such value does not arise from the sub- 
scriptions paid for such new shares. B. T. A. Dec. 2964 
[C. C. H.], 8 B. T. A. 919, reversed on this issue. 

A deduction for prior taxed property was allowed where 
expenses of administration were paid from a fund consist- 
ing of the proceeds from the sale of prior taxed property 
and other estate funds, leaving more than enough in such 
mixed fund to cover the proceeds of the prior taxed prop- 
erty, the presumption, in the absence of proof to the con- 
trary, being that such administration expenses were not 
paid out of the proceeds of prior taxed property. B. T. A. 
Dec. 2964 [C. C. H.], 8 B. T. A. 919, affirmed on this point. 
—United States Circuit Court of Appeals, Second Circuit, 
in David H. Blair, Commissioner of Internal Revenue v. Estate 
of Annie M. Dustin, Deceased, John F. Archbold, Executor; 
John E. Archbold, Executor, Estate of Annie M. Dustin, De- 
ceased, v. David H. Blair, Commissioner of Internal Revenue. 


The value of a remainder left by will to a municipality in 
the event of the death of a daughter without issue should 
not be deducted from gross estate, such remainder: being 
contingent upon the death of the daughter without issue 
and the presumption being that children may be born to 
the daughter. B. T. A. Dec. 4312 [C. C. H.], 13 B. T. A. 
274, affirmed.—United States Circuit Court of Appeals, 
First Circuit, in George E. Farrington, et al., Executors, v. 
Commissioner of Internal Revenue. No. 2303. Oct. term, 1928. 


Notes given by a Louisiana decedent to his sons in order 
to equalize gifts to his children were held to be deductible 
from his gross estate, the consideration being a natural 
obligation within the meaning of the Louisiana statutes. 
B. T. A. Dec. 2906 [C. C. H.], 8 B. T. A. 623, reverséd.— 
United States Circuit Court of Appeals, Fifth Circuit, in 
Estate of J. B. Atkins, Deceased, John B. Atkins, Jr., Agent, 
v. Commissioner of Internal Revenue. No. 5363. 


Personal and real property owned by the decedent and 
his wife as tenants by the entireties under the laws of 
Pennsylvania should not be included in the decedent’s gross 
estate under Section 302 (e), Act of 1921.—District Court 
of the United States, Middle District of Pennsylvania, in 
Dime Trust & Safe Deposit Company, Executor of Last Will 
and Testament of William B. Lewis, deceased, v. David W. 
Phillips, Collector. No. 2080. Jan. term, 1928. Assumpsit. 


Income from a residuary estate received by the legatee 
of the original beneficiary, the value of the right to re- 
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ceive such income having been included in the estate of the 
original beneficiary, is not taxable income of such legatee, 
the amount so received not being income from a fund set 
apart under the will but the fund itself. 


Collection of an estate tax was barred and any liability 
therefor extinguished under Sec. 1106, Act of 1926, where 
the return was filed shortly prior to March 15, 1919, assess- 
ment was made before March 15, 1924, and no suit or pro- 
ceeding for the collection of the tax was begun until the 
expiration of five years after the date the return was made. 
Judgment of the Board against the taxpayer for the sup- 
posed liability in Dec. 2791 [C. C. H.] reversed. 


Where the defense of the statute of limitations was 
not raised before the Board of Tax Appeals until after the 
argument had been made, and the Board refused the peti- 
tioner’s application to reopen the case so that it may be 
raised, held, that the court may consider and dispose of a 
case on a question not raised in the proceedings below.— 
United States Circuit Court of Appeals, Third Circuit, in 
T. Monroe Dobbins, Executor, v. Commissioner of Internal 
Revenue. No. 3909. Oct. Term, 1928. 


The value of the child’s share of the personalty belong- 
ing to the widow of the decedent under the Missouri laws 
should not be excluded under the Act of 1916 from the 
decedent’s gross estate. Nyberg, Admr., v. U. S. followed. 
—Court of Claims of the United States in Hugh Wilhite, 
et al., Trustees Under the Will of William Stone Woods, De- 
ceased, v. The United States. No. F-380. 


Invested Capital.—Profit from the sale in 1918 of assets, 
in the form of stock in trade, acquired in that year from 
two corporations in exchange for stock, retained and rein- 
vested in the business should be included in invested capi- 
tal. Sec. 331, Act of 1918, does not apply where the assets 
are not retained in their original form but are sold and 
converted into cash and the profits therefrom continued 
in the business. District Court decision, affrmed.—United 
States Circuit Court of Appeals, Ninth Circuit, in John P. 
McLaughlin, Collector, v. Baker, Hamilton & Pacific Co. 
No. 5628. 


Joint Earnings of Husband and Wife Under California 
Law.—Under California law a husband and wife may 
legally agree by contract that their joint earnings shall 
belong to them jointly and not otherwise, and under an 
agreement that earnings of either spouse shall be received, 
held, taken and owned by them as joint tenants the earn- 
ings of the husband were received, taken and held from the 
very beginning as the joint property of both. Blair v. Roth, 
22 Fed. (2d) 922, distinguished. B. T. A. Dec. 3555 [C. 
C. H.], reversed.—United States Circuit Court of Appeals, 
Ninth Circuit, in Guy C. Earl v. Commissioner of Internal 
Revenue. No. 5602. 


Jurisdiction of Courts of the District of Columbia.—The 
refusal of the Commissioner to consider an application for 
special assessment is subject to review through mandamus 
proceedings in the courts of the District of Columbia.— 
United States District Court, So. Dist. of New York, in 
National Park Bank of New York v. United States. L. 43-99. 


Losses, Involuntary.—No deductible loss was sustained 
in the amount of the excess of the cost of rebuilding in 
1920 a unit of a lumbering plant destroyed by fire in 1919 
and the amount of insurance collected therefor. B. T. A. 
Dec. 3280 [C. C. H.], affirmed.—United States Circuit 
Court of Appeals, Ninth Circuit, in Pelican Bay Lumber 
Company, a Corporation, v. David H. Blair, Commissioner of 
Internal Revenue. No. 5530. 


Loss from Transfer of Property.—No deductible loss 
was sustained in 1919 by a taxpayer upon the transfer in 
that year of all his business assets to a corporation in con- 
sideration of the assumption of all his business liabilities, 
which exceeded the market value of the assets transferred, 
and all the stock of the corporation of a par value equal to 
the excess of the book value of the assets, carried at cost, 
over the liabilities assumed. District Court decision, 27 
Fed. (2d) 564, affirmed.—United States Circuit Court of 
Appeals, First Circuit, in Constantine J. Tsivoglou v. United 
States of America. No. 2320. 
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Non-taxable Income.—Gain from the sale by the trustee 
of securities, part of a residuary trust fund bequeathed, 
after a life estate, to exempt charitable, etc., institutions, is 
exempt if such income is permanently set aside for pay- 
ment to such institutions or’ if, by the terms of the will, 
the income is to be payable to charitable uses, and such 
income may not be taxed even though the trustee has power 
to divert it to non-exempt fields, until actual diversion to 
such.—United States District Court, District of Connecticut, 
in The Hartford-Connecticut Trust Company, Trustee of the 
Estate of Frank C. Sumner, v. Robert O. Eaton, Collector of 
Internal Revenue. At Law, No. 3291. i 

Obsolescence Allowances.— Intangibles consisting of 
trade marks, trade names, trade brands and good will are 
not such property as is subject to obsolescence within the 
meaning of Section 214 (a) (8), Acts of 1918 and 1921. B. 
T. A. Dec. 2795 [C. C. H.], affirmed on this point. 

A distillery plant became obsolescent in 1921 when the 
Willis-Campbell Act became effective and a permit to distill 
medicinal whiskey was refused, and obsolescence and de- 
preciation should be allowed on warehouses in proportion 
to the reduction in useful and valuable capacity during each 
year. That a permit to distill medicinal whiskey may be 
issued at some future time is a hypothetical assumption 
contrary to fact. B. T. A. Dec. 2795 [C. C. H.], affirmed 
on this point.—United States Circuit Court of Appeals, 
Third Circuit, in Frederick C. Renzichausen v. Commissioner ; 
Commissioner of Internal Revenue v. Frederick C. Rensie- 
hausen. Nos. 3940 and 3941. Oct. Term, 1928. 

Property Exchanges.—Profit from the sale in 1917 of 
realty acquired in 1915 by a corporation organized in that 
year to acquire the assets of two railway companies by the 
issue of its capital stock dollar for dollar for the outstand- 
ing stock of the predecessor corporations was determined 
on the basis of the value for such realty carried on the 






Significant Decisions of the Board of 
Tax Appeals 


Affiliated Corporations——Where corporations were affi- 
liated for excess-profits-tax purposes for a fractional part 
of 1917, but occupy a non-affiliated status for the remainder 
of the year, the income tax may not be computed upon the 
basis of such fractional period, but must be computed upon 
the basis of a full taxable year. 

In computing the excess-profits credit for a consolidated 
group for 1917 only one specific exemption of $3,000 is 
allowable and not an exemption of $3,000 for each corpora- 
tion which is a member of the group. 

The provision in Section 1331, Revenue Act of 1921, to 
the effect that the excess-profits tax is to be imposed upon 
corporations that “were affiliated during the calendar year 
1917” does not require that the affiliation shall continue 
for the entire calendar year 1917, but under this provision 
consolidated returns may be permitted or required where 
the corporations were affiliated for only a fractional part 
of the year. 

Consolidated invested capital determined.—Trustees for 
Ohio & Big Sandy Coal Company, United Thacker Coal Com- 
pany, Federal Gas, Oil & Coal Company v. Commissioner, Dec. 
4844 [C. C. H.], Docket No. 7888. 

Assignments of Property—Tax Liability——Where one 
who has sold a tract of land on the deferred payment plan 
and has so returned for tax the gain arising from the, sale, 
and where after the sale had been completed, entered into 
a contract with certain of his children to whom he had at- 
tempted to make oral gifts of parts of the land sold whereby 
he irrevocably assigned to each child that part of each pur- 
chase money note which represented the part of the sale 
price of. the tract attempted to be given, and by the terms 
of the contract agreed to and did place the notes in the pos- 
session of a bank, the bank to pay each child his part, Held, 
that the vendor is not taxable on so much of the gain as 
was represented by the portions of the notes so assigned.— 
Wallace Huntington v. Commissioner; Annie Huntington v. 
Commissioner —Dec. 4950 [C. C. H.], Docket Nos. 25806 
and 25807. Sternhagen, Trammell and Murdock dissented. 

A supplementary concurring opinion by Phillips says: 
“There is one consideration to which I give some weight 
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books which was the original cost price to the predecessor 
corporation.—Court of Claims of the United States in Sea- 
oy Air Line Railway Company v. The United: States. No. 

Refund Claims.—A written document marked “Brief in 
protest,” filed with the collector, clearly giving the basis of 
a claim for return of tax paid, the amount thereof, and 
praying credit was held to be sufficient claim for refund as 
a basis for a suit—United States District Court, W. D. of 
Washington, No. Div., in Samuel R. Stern v. United States 
of America. No. 12536. 


_ A claim for refund filed by a parent corporation, of 1917 
income and excess-profits taxes paid by such parent cor- 
poration and other members of the affiliated group, together 
with supplemental statements filed after the expiration of 
the statutory period, was held sufficient and should be 
treated as a claim filed by the subsidiaries within the mean- 
ing of the law.—Court of Claims of the United States in 
ms = Company (of West Virginia) v. The United States. 
a oO. - . 

Statute of Limitations—The Government has six years 
for collection of 1920 taxes where assessed within the stat- 
utory period as extended by a waiver on assessment exe- 
cuted December 25, 1925.—United States Circuit Court of 
Appeals, Second Circuit, in Loewer Realty Company v. 
Charles W. Anderson, Individually and as Collector. 


Trust Property—Depreciation.—The statutory basis un- 
der the 1921 Act for sale of trust property by the trustee 
should be adjusted for depreciation sustained whether or 
not such depreciation was deducted in the return for the 
trust—District Court of the United States, District of 


Massachusetts, in Old Colony Trust Company v. White. 
Law No. 2904. 





which is not mentioned in the prevailing opinion. While 
our decision seems on first consideration to permit income 
to escape taxation, I do not conceive that this is so. The 
income represented by the note would appear to be taxable 
to the donee. Section 202 (a) (2), Revenue Act of 1921; 
Taft v. Bowers, (Supreme Court decision [see NATIONAL In- 
COME TAx MAGAZINE, March, 1929, p. 99]). To hold the peti- 
tioner liable for tax upon income which is taxable to the 
donee would result in double taxation of the same income. 
The presumption is that no such result was intended by 
the law. 

“With these observations, I concur in the result reached.” 
_ Bonds, Taxable Gain on Redemption of.—The redemp- 
tion of bonds at a “called” date for an amount in excess 
of cost of the bonds to the bondholders results in a gain 
from the sale or exchange of capital assets within the 
meaning of Section 206 of the Revenue Act of 1921.— 
Henry P. Werner v. Commissioner, Dec. 4876 [C. C. H.], 
Docket No. 24497. 

Community Property—California.—In the absence of an 
agreement to the contrary, the earnings of a wife in Cali- 
fornia are community property and are taxable to the hus- 
band. (Decision in H. A. Belcher, 11 B. T. A. 1294, fol- 
lowed.)—Clara Brunton, Executrix, v. Commissioner, Dec. 
4854 [C. C. H.], Docket No. 13539. 

Canceled Indebtedness—Income.—Following the deci- 
sion in Meyer Jewelry Co., 3 B. T. A. 1319, indebtedness 
of the taxpayer canceled by its creditors was held not tax- 
able as income.—John F. Campbell Company v. Commissioner, 
Dec. 4872 [C. C. H.], Docket No. 19591. 

Contracts, 1913 Valuation of.—Contracts entered into in 
1912, which were wholly executory on March 1, 1913 and 
the compensation entirely contingent were held by the 
Board not to have represented increase in value of prop- 
erty accrued prior to the latter date which may be dis- 
tributed tax-free in 1922. The opinion [Arundell] says: 
“In Edwards v. Kieth, 231 Fed. 110, and Woods v. Lewellyn, 
252 Fed. 106, the question here presented was decided ad- 
versely to petitioner’s claims. In the latter case the court 
found that the taxpayer ‘had a property right that had 
value.” In W. F. Workman, 14 B. T. A. 1414, the March 
1, 1913, value of the anticipated receipts was determined. 
(Continued on page 153) 
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WO more states—Arkansas and California—were recently 

added to the roster of states that have income tax laws 
now in effect. ‘ 

The California law, known as the Bank and Corporation 
Franchise Tax Act, approved by the Governor on March 2, 
1929, provides for tax levies as follows: 

1. Taxation of banks at the rate of 4 per cent upon the 
basis of net income for the next preceding fiscal or calendar 
year. The tax is levied ostensibly as a franchise tax in lieu 
of all other taxes and licenses, state, county and municipal, 
except taxes upon real property of the banks. 

Every bank subject to the income tax is entitled to an offset 
in the amount of 10 per cent of taxes paid upon its real 
property to any county, city and county or other political sub- 
division of the state, but the total offset may not exceed 75 
per cent of its total tax levied thereunder. ; 

2. Taxation of all financial, mercantile, manufacturing and 
business corporations, in lieu of prior franchise taxes, at the 
rate of 4 per cent upon the basis of net income for the next 
preceding fiscal or calendar year is provided for. Each such 
corporation is entitled to an offset in the amount of taxes paid 
upon its real and personal property to any political subdivision 
of the state, but the total offset is limited to 75 per cent of 
the franchise (income) tax. and in no case is the taxpayer per- 
mitted to offset more than 10 per cent of its real property 
taxes. 

In any event, each such corporation, is required to pay 
annually to the state a minimum tax of twenty-five dollars. 

On March 1, 1929, an act became effective, which taxes 
notes, debentures, shares of stock bonds, deeds of trust, mort- 
gages, and legal or equitable interest therein, of the classes 
taxable to the owner thereof on the date of the adoption of 
Section 16 of Article 13 of the California constitution, and 
not otherwise taxed under subdivisions (a) and (b) of Section 
14 or under Section 15 of Article 13 of the constitution, upon 
their actual value at the rate of two-tenths of one per cent. 
This rate is one-half that of the measure as originally drafted. 

The Arkansas legislature has passed two income tax laws 
during the present session, but the first act, approved by the 
Governor on February 27, 1929, was automatically repealed by 
Section 44 of the second act, which became effective on 
March 15. 

The statute declares the new tax law to be an emergency 
measure “for immediate funds for the support of charitable 
institutions of the state and the equalizing of educational 
opportunities together with the urgent need of reducing the 
state tax on property to the end that the expenses of govern- 
ment shall be borne more equally and the ownership of prop- 
erty may be encouraged.” Fr 

The tax applies to the entire net income, as defined in the 
statute, at rates for individuals and corporations as follows: 

(a) Individuals— 

1 per cent on the first $3,000 of net income or any part 
thereof ; 

2 per cent on the second $3,000 of net income or any part 
thereof ; 

3 per cent on the next $5,000 of net income or any part 
thereof ; 

4 per cent on the next $14,000 of net income or any part 
thereof ; 

5 perl cent on all net income in excess of $25,000. 

(b) Corporations are subject to a tax of 2 per cent on net 
income. Special provisions are made for determining the 
proportion of net income of railroads and public utilities 
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derived within the state where the business of such companies 
extends beyond the boundaries of the state, 

(c) On income of Arkansas property of non-residents— 

A tax is correspondingly imposed, except on tax-exempt or- 
ganizations, on the entire net income from all property owned 
and from every business, trade or occupation carried on in 
the state by individuals, corporations, partnerships, trusts or 
estates, not residents of the State of Arkansas. 





The states which now have income tax laws are Arkansas, 
California, Connecticut, Delaware, Massachusetts, Mississippi, 
Missouri, Montana, New Hampshire, New York, North Caro- 
lina, North Dakota, Oklahoma, South Carolina, Tennessee, 
Virginia and Wisconsin. 


Ts unexpectedly large tax collections during - March 
insure a comfortable surplus for the current fiscal year 
but there is doubt, nevertheless, as to prospects for the 
future. 

The economy program of recent years resulted in post- 
ponement of many needed public improvements for which 
provision must soon be made. A public-building program 
is under way and rivers and harbors improvement work 
has been resumed. The Mississippi flood control plan and 
farm relief are other projects which will require large ex- 
penditures. 

In consideration of the near future years, Representative 
John Q. Tilson, of Connecticut, the Republican majority 
leader of the House, recently expressed the opinion that, 
notwithstanding the prospective increase in government 
expenditures, the debt-reduction program would be con- 
tinued. Apparently no further decrease in income tax rates 
is anticipated as a near probability. The annual expendi- 
tures for the fiscal year of 1928 were $3,643,519,875.13 as of 
December 3, 1928, exclusive of postal expenses paid out of 
postal revenues, and the total regular appropriations made 
by the present Congress for 1930 were $3,821,649,122.39, 
which sum includes, however, deficiency appropriations, 
chargeable to the current or prior fiscal years, amounting 
to $212,001,444.32, according to Mr. Tilson. 

The total appropriations for the current year, exclusive 
of the deficiency acts of the preseft session, amount to 
$3,547,763,880.06, and if there is added the total of the two 
deficiency acts to this, the sum of $3,759,765,324.38 is ob- 
tained, which exceeds annual expenditure of 1928 by about 
$116,000,000. 

The appropriations made at the last session of Congress, 
said Mr. Tilson, exceeded the budget recommendations by 
$6,459,869.26, but this excess was due entirely to the appro- 
priation for recommissioning two capital ships for the 
Navy, an expense authorized by Congress, but not approved 
by the Budget Bureau. Additions to the War Department 
Appropriation Bill placed on that measure in the Senate 
also contributed to the excess over the budget estimates, 
but would not have been sufficient to offset reductions 
made on other items of the budget, if it had not been, for 
the difference between Congress and the Budget Bureau 
of the naval appropriation referred to. 


APvite have been received at the Department of Jus- 
tice that there is pending in the United States Circuit 
Court of Appeals for the Third Circuit on appeal from the 
United States Board of Tax Appeals the case of the Com- 
missioner of Internal Revenue v. George D. Widener, which 
involves the question whether the operation of racing and 
breeding stables by Widener and others during the years 
1919-1922, inclusive, constituted a “trade or business” 
within the meaning of the Revenue Laws for 1918 and 1921. 
It appears that during the years in question the expenses 
of operating the stables greatly exceeded the income real- 
ized by the winning of purses, etc., and that Widener sus- 
tained additional losses by the sale of horses and the death 
of various race horses. The Board of Tax Appeals, Dec. 
2910 [C. C. H.], 8 B. T.°A. 651, held that the respondents 
in the case operated their racing and breeding establish- 
ments as a business and allowed the deductions claimed. 
The Commissioner of Internal Revenue in asking an ap- 
peal in this case contends that the Board erred as a matter 
of law in drawing this conclusion from the evidence 
adduced before it. 
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TS outcome of the issue raised in the case of Old 
Colony Trust Company v. Commissioner of Internal 
Revenue, now before the United States Supreme Court, as 
to whether the statute providing for a review of the de- 
cisions of the Board of Tax Appeals by the Circuit Courts 
of Appeal and the Supreme Court is constitutional, is a 
matter of general concern. 

The case is scheduled for reargument on April 16, and 
it‘is probable, in view of the importance of the question 
involved, that the Court will be deliberate in rendering a 
decision. But in the meantime there is naturally much 
anxious speculation as to the consequences of a decision 
adverse to the power of Congress to give the Board the 
status of a court. 

Apparently such a decision by the United States Supreme 
Court would not make the decisions of the Board null and 
void, but would merely have the effect of making them 
final, as under the Revenue Act of 1924, and petitioners 
whose cases had been decided adversely by that body 
would have to pay the tax and proceed to secure a refund 
through the long existing processes of suing in the Dis- 
trict Court or the Court of Claims. 

The extent to which a decision holding that appellate 
courts cannot validly review decisions of the Board would 
upset the existing procedure prior to the application for 
review in the Circuit Courts of Appeal is a question, how- 
ever, which cannot assuredly be answered. But these things 
would appear to be true: (1) If the Commissioner makes a 
collection of the tax he claims from the taxpayer because 
the Board decides adversely to the taxpayer and the exist- 
ing appellate procedure from Board decisions is destroyed 
by the Supreme Court, it would seem that the taxpayer 
could raise the question of the legality of the assessment 
and collection by the process of claiming a refund and upon 
its denial, suing in the Court of Claims or in the district 
courts; (2) If the Commissioner should force a collection 
of the tax he claims on the ground that the whole statute 
providing for an appeal to the Board of Tax Appeals is 
nullified by an adverse finding in the Supreme Court in the 
present dispute, it appears that the taxpayer, after paying 
his tax would have the same right to challenge the legality 
of the collection in either the Court of Claims or the Dis- 
trict Courts that he now has on a direct collection made 
by the Commissioner without appeal to the Board of Tax 
Appeals; (3) If one of the points raised in an existing 
appeal before the Board is the taxpayer’s claim for a re- 
fund of tax already paid, it would certainly seem wise to 
file at once a refund claim with the collector to preserve 
existing rights to sue on such a claim. 


N INTERESTING contention in behalf of a rule of law 

that would make the income tax vulnerable to whole- 
sale avoidance was made in a recent case before the Board 
of Tax Appeals. Three individuals were officers and sole 
stockholders of a corporation. Among the deductions 
claimed from gross income was $12,000 to each of the 
officers “as reimbursement for disbursements made in the 
interest of the company.” The claims were disallowed by 
the Board for want of proof that they were bona fide ex- 
penditures of the company and were subjected to unusually 
caustic irony in the opinion. 

Counsel for the petitioners argued that the only proof 
necessary in support of the reality of the claimed outlay 
in behalf of the company would be that appropriate reso- 
lutions were passed allowing certain sums as reimburse- 
ment for expenses incurred by such officers and that the 
sums set forth in the resolutions were paid. 

Were such a principle permitted to rule, without proof 
that expenditures as represented were actually made in the 
interest of the corporation, the opinion points out that 
profits of a corporation could be withdrawn undiminished 
by taxes paid at the source and nontaxable to the re- 
cipients, by reason of being received under the guise of 
advances for disbursements made on account of the cor- 
poration. 


HE New York American is engaged in a publicity cam- 
paign, incidental to which it seeks the signatures of 
everyone who would accept a reduction of the existing low 
Federal tax rate on earned income. In that connection 
there is being published interviews and photographs of 
various individuals who don’t like to pay taxes. As a news 





feat 
Nat 
not 
cut 

so | 








ee 


Se sdbwre st Oi OwWme Feed 


?@SRoano 





April, 1929 








feature extraordinary, it has been suggested that the 
NATIONAL INCOME TAX MAGAZINE publish photographs of 
notables who would decline with thanks the. proffer of a 
cut in their income tax. The proposed assignment is one 
so hopeless that it must regretfully be left uncovered. 


Correction 


In the statement of the Secretary of the Treasury 
relating to the Consolidated Returns Regulations, 
March, 1929, issue, p. 106, there was an omission of 
a word which might lead to misconstruction of the 
meaning of the second sentence under the heading 
“Net Losses.” The first sentence was as follows: 
“Consolidated net losses for 1929 and subsequent years 
can be carried forward by the same affiliated group.” 
The second sentence should have read: “If the group 
is broken up, the net loss follows the parent and in no 
case is to be allowed to the subsidiary.” 


Field Activities of the General Counsel, 
Bureau of Internal Revenue 


(Continued from page 146) 


are continually being received from collectors’ offices 
for a representative, and they are under consideration 
by the General Counsel. At present the opening of 
offices in Texas, Georgia, Kentucky, Missouri and 
Nebraska is being considered, and some of these will 
soon be established. The results already obtained have 
demonstrated the need for such an organization, and it 
no doubt will become one of the most progressive steps 
toward perfecting the machinery for the collection of 
the Internal Revenue and the handling of the large 
amount of tax litigation that is fast crowding the Fed- 
eral Courts. 


Significant Decisions of the Board of Tax 
Appeals 


(Continued from page 150) 


In all of these cases it was uniformly held that the amounts 
received after March 1, 1913, pursuant to contracts entered 
into before that date were income in their entirety, regard- 
less of whether or not the contracts had a measurable value 
on that date. In some of the decided cases at least a part 
of the corporation’s obligation under the contract had been 
performed * * *.’—Thomas J. McNulty v. Commissioner, 
Dec. 4877 [C. C. H.], Docket Nos. 10188 and 29126. 

Insurance Subject to Federal Estate Tax.—Amounts re- 
ceived on account of accidental death under certain accident 
policies and under the double indemnity provisions of cer- 
tain life insurance policies, held to represent amounts re- 
ceived “under policies taken out by the decedent upon his 
own life” and therefore includable in the gross estate of the 
decedent under the provisions of Section 302 (g), Revenue 
Act of 1924—Leopold Ackerman, Executor, v. Commissioner, 
Dec. 4911 [C. C. H.], Docket No. 17910. 

Income Taxable—Fraud in Omitting Illegal Profits from 
Return.—A taxpayer is required to report as income profits 
received even though he believes he may later incur ex- 
penses equal to such profits in lawyer’s fees and fines nec- 
essitated by indictments growing out of the enterprise from 
which the profits arose. , 

Profits must be reported even though the enterprise was 
illegally carried on. : 

Held on the evidence that no fraud was proven in the 
omission of such profits from the tax return. 

When fraud is alleged respondent must prove the same 
by clear and convincing evidence—George L. (“Tex”) 
Rickard v. Commissioner, Dec. 4846 [C. C. H.], Docket 
No. 15606. 
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Invested Capital—Prior to 1913 certain capital assets 
and expenditures were charged off to expense and to profit 
and loss. Held, that none of such capital assets and ex- 
penditures can be restored to invested capital for the tax- 
able years in the absence of proof that the assets (those 
charged off and those for which the expenditures were 
made) existed and were owned by petitioner during the 
taxable year, and that the capital account at the beginning 
of the taxable year, as shown on the books of the com- 
pany, was erroneous. 

Assessment under Sections 327 and 328 of the Revenue 
Act of 1918 denied for lack of proof of abnormal condi- 
tions affecting capital or income.—The Morris Coal Com- 


pany v. Commissioner, Dec. 4849 [C. C. H.], Docket No. 
12946. 


In determining the extent of ownership or control of 
property under Section 331 of the Revenue Act of 1918, 
the issued capital stock of the corporation to which such 
property is transferred is to be considered and not the 
amount of authorized capital stock. 

The execution of a contract by which a broker under- 
takes to sell a part of the unissued stock does not require 
that such unissued stock be considered in determining the 
extent of the ownership or control of the persons who 
transfer property to the corporation. 

Section 331 has reference to the interest or control which 
exists at the time the property is transferred. 

Where an ownership of more than 50 per cent of the 
voting stock of the transferee corporation remains in the 
prior owners of the property transferred, they control such 
property within the meaning of said section—Keen & 
Woolf Oil Co. v. Commissioner, Dec. 4890 [C. C. H.]; 
Docket No. 19363. 


Jurisdiction of the Board.—For the calendar year 1920, 
the Commissioner determined an overassessment, which 
represented the difference between the amount of tax 
shown on the original return and the amount of the tax 
liability as determined by the Commissioner for said year. 
The Board has no jurisdiction to redetermine the tax lia- 
bility for 1920 and for that year the appeal is dismissed. 
See Revenue Act of 1926, Section 274 (g); Cornelius Cotton 
Mills, Dec. 1482, 4 B. T. A. 255.—American Bond & Mort- 


gage Company v. Commissioner, Dec. 4842 [C. C. H.], 
Docket No. 11799. 


All facts necessary to show jurisdiction in the Board 
must be pleaded and proved. Where a petition is filed in 
the name of the taxpayer, a corporation which, has been 
dissolved by cancellation of its charter, and where it is not 
alleged and does not affirmatively appear that the person 
filing the petition has lawful authority to act for and in 
behalf of such dissolved corporation, the proceeding will 
be dismissed for lack of jurisdiction—Consolidated Com- 
panies, Inc., v. Commissioner, Dec. 4916 [C. C. H.], Docket 


No. 14080. Smith, Trussell, Phillips and Arundell dis- 
sented. 


Where the Commissioner has determined a deficiency in 
estate tax under Sections 308 and 318 of the Revenue Act of 
1926, and where he has determined no personal liability of 
the executors for the deficiency under Section 316 of the 
same Act and under Section 3467 of the Revised Statutes, 
Held, that the Board has jurisdiction to redetermine the de- 
ficiency but that it has no jurisdiction in such a proceeding 
to determine whether the executors have been released from 
personal liability under Section 313 of the Revenue Act of 
1924.—Newton H. Neustadter et al., Executors, v. Commis- 
stoner, Dec. 4946 [C. C. H.], Docket No. 20988. 


Loss—“Net Loss.”—Petitioner transferred certain securi- 
ties to a bank of which he was president and stockholder, 
the capital of the bank having been impaired. Held, that 
the loss, if any, which the petitioner sustained would not 
be measured by the value of the securities transferred but 
by their cost. 

The computation of a net loss, under Section 206 (a) of 
the Revenue Act of 1924, differs radically from the com- 
putation. of income or loss upon the annual return. The 
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amount of such a net loss is not established by showing the 
loss disclosed on the tax return for the prior year. 


The Board will not pass upon a question of law where 
the facts proven are insufficient to permit it to dispose of 
the issue raised—E. Estes Vaughan v. Commissioner, Dec. 
4908 [C. C. H.], Docket Nos. 19601, 34193. 


Loss Deductible Incurred in Razing Buildings.—Where 
improved residential properties were purchased by partners 
as a joint investment, and pursuant to a decision reached 
in subsequent years the improvements were razed to make 
way for a building needed by the partnership business, that 
portion of the total cost of such properties which was 
allocable to the old improvements, less depreciation, is 
deductible in the year the demolition occurred.—C. C. Wat- 
son v. Commissioner; W.C. Cheeseman v. Conumissioner, Dec. 
3862 [C. C. H.], Docket Nos. 20810 and 20811. 


Partnership Income.—The income of a partnership is to 
be computed upon an annual basis and: in the same manner 
as the income of an individual. The dissolution of a part- 
nership by the death of one of the partners and the con- 
sequent necessity for a liquidation of the partnership does 
not affect the basis on which taxable income is to be com- 
puted. 


That the partners will not be entitled to withdraw any 
amounts from the partnership until its affairs are liquidated 
and its debts paid does not relieve them from returning as 
income their proportion of the net profits of the partner- 


ship for the year, computed in accordance with the Revenue 
Act. 


The individual partners are taxable upon their propor- 
tionate share of the net income of the partnership com- 
puted in accordance with the Revenue Act and not upon 


the amount which they may be entitled to withdraw from 
the partnership. 


Gains and losses are to be accounted for, in computing 
net taxable income, in the year in which they occur.— 
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Arthur H. Earle v. Commisstoner, Dec. 4915 [C. C. H.], 
Docket Nos. 19662, 19663, 19664. Trammell and Siefkin 
dissented from this decision. 


Net Losses from Trade or Business.—It is shown that 
transactions of the petitioner in buying and selling cotton 
futures and corporate stocks occupied 75 per cent of his 
business hours, and they were sufficiently, regular and 
numerous to amount to a business; therefore, the losses 
resulting and paid in cash are “net losses” subject to the 
provisions of Section 204 of the Revenue Act of 1921.— 


E. M. Elliott v. Commissioner, Dec. 4880 [C. C. H.], Docket 
No. 16693. 


Securities, Exchange of—Gain or Loss.—Prior to 1917 
petitioner owned preferred stock of A corporation which 
owned the common stock of B corporation. On the dis- 
solution in 1917 of A corporation petitioner received com- 
mon stock of B corporation which he sold in 1920. Held, 
that the cost of the stock of A corporation is not the basis 
on which gain or loss is to be determined on the sale of 
the stock of B corporation. (Marr v. United States, 263 
U. S. 536, followed.)—Paul A. Staley v. Commissioner, Dec. 
4905 [C. C. H.], Docket No. 16719. 

Special Assessment.—Where the value of an asset is ex- 
cluded from the computation of consolidated invested capi- 
tal, and it is shown that the asset so excluded produced less 
than 5 per cent of the consolidated taxable income, such 
exclusion does not constitute an abnormal condition within 
the meaning of Section 327 (d) of the Revenue Act of 1921. 
—American Bond & Mortgage Company v. Commissioner, 
Dec. 4842 [C. C. H.], Docket No. 11799. 

Statute of Limitations.—A corporation filed a return in- 
cluding its income for a portion of its taxable year, and 
later there was filed a joint return with a corporation which 
acquired its property and business which included its in- 
come for the subsequent portion of its taxable year. It was 
held that neither. of the returns started the running of the 
period of limitations with respect to a deficiency against the 
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former corporation and also held, that the joint return did not 
start the running of the period of limitations with respect to a 
deficiency against the latter corporation. 

Where a corporation should have filed its return on a 
fiscal year basis but erroneously filed it on a calendar year 
basis and in addition covering a period beyond the end of 
the fiscal year, held, that the return started the running of 
the period of limitations with respect to a deficiency for 
the fiscal year. (Decisions in Paso Robles Mercantile Co., 
12 B. T. A. 750, and Lowenstein Brothers Garment Co., 13 B. 
T. A. 446, followed—American Vineyard Company v. Com- 
missioner and American Seedless Raisin Company v. Commis- 
sioner, Dec. 4874 [C. C. H.], Docket Nos. 16817 and 15725. 


Trust Distinguished from Association—Income Tax Rul- 
ings.—Where, during the years 1921 and 1922, persons as- 
sociated themselves together under corporate form for the 
purpose of the transaction of business, but where the title 
to all property was vested in a trustee who was given 
uncontrolled management of the affairs of the trust and 
who could be removed only for misconduct or breach of 
trust and where such taxpayer returned its income for said 
years as a trust and where during said periods the rulings 
of the Bureau of Internal Revenue were to the effect that 
such an organization was taxable as a trust, held, that 
under the provision of Section 704 (a) of the Revenue Act 
of 1928, such an organization was taxable as a trust. 


Any ruling of the officers of the Bureau of Internal 
Revenue contained in the various Cumulative Bulletins 
published by said Bureau, falls within the term “any ruling 
of the Commissioner or any duly authorized officer of the 
Bureau of Internal Revenue” as that term is used in Section 
704 (a) of the Revenue Act of 1928.—E. A. Landreth Com- 
pany v. Commissioner; E. A. Landreth v. Commissioner; Mrs. 
Adelle H. Landreth v. Commisstoner, Dec. 4917 [C. ‘e Bl; 
Docket Nos. 15835, 16842 and 16843. 


Trusts—Allowance for Exhaustion of Trust Assets.—The 
petitioners are life tenants under a trust which includes de- 
preciable assets. The trustees, in returning the net income 
of the trust for the years 1921, 1922 and 1923, deducted in 
each year an allowance for exhaustion, wear and tear of the 
depreciable assets. The trustees distributed to the bene- 
ficiaries in each year the net income of the trust so com- 
puted, together with the amount deducted as an allowance 
for exhaustion, wear and tear. The petitioners did not in- 
clude the latter amount in their income-tax returns. Held, 
that the entire amount distributed by the trustees among 
the petitioners constituted taxable income to them, and that 
under the Revenue Acts of 1918 and 1921 they are not 
entitled to deduct, in computing their net income, any allow- 
ances for exhaustion, wear and tear of the trust property.— 
George Snyder Crilly, et al., v. Commissioner, Dec. 4913 [C. 
C. H.], Docket Nos. 17211, 17212, 17213, 17214, 17215, 28646, 
oaenk 28648, 28649, 28650, 37951, 37952, 37953, 37954 and 
37958. 


Trusts, Income from.—Certain income from a trust fund 
received by the petitioner’s wife pursuant to a formal and 
complete assignment by him to her of his interest therein 
was held not to be taxable to the petitioner. 

Where attorney’s fees paid in installments pursuant to a 
contingent-fee contract for services which resulted in a de- 
cree for the petitioner under which income which otherwise 
he could not have received was paid to him, it is held, under 
the peculiar circumstances of this case, that the payments 
should be deducted in computing net income for the year 
in which such payments were made.—Marshall Field (III) 
v. Commissioner, Dec. 4926 [C. C. H.], Docket No. 11840. 

Siefkin dissented, and Marquette, Trammell, Arundell, 
Van Fossan and Murdock agreed with a dissenting opinion 
by Sternhagen, which says in part: 

“Under varying states of fact the principle has been con- 
sistently recognized that by an assignment of future income 
the assignor does not escape tax. To say that such an 
assignment is a transfer of an interest in the fund is to 
override the principle by casuistry. By its very terms the 
assignment gave to the wife only an interest in income and 
the corpus remained unaffected in petitioner; so that even 
if there is a distinction between a transfer of an interest in 
the corpus and a so-called transfer of the right to receive 
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income, this is in the latter category. The assignee derives 
through the petitioner and the law treats the income as if 
it were received by him before it goes to her. This theory 
is no harder to grasp and involves no more fiction than 
many other concepts of the law, while to disregard it would 
distort the income tax by making it depend upon the dis- 
position of income. 

“As to the Stanchfield [attorney who received a million 
dollar fee in nine installments] payment, I am unable to 
find its place among the statutory deductions allowed in 
the determination of taxable net income.” 


The Present Status of the Rights of 
Transferees 


(Continued from page 142) 

Old Colony Trust Co., etc., v. Commissioner’? that 
Congress was without power to confer jurisdiction upon 
the Circuit Court of Appeals to review action by the 
Board of Tax Appeals, transferees will be without 
remedy unless, Section 604 of the Revenue Act of 1928 
is declared unconstitutional. This section was held un- 
constitutional in Clymer v. Nauts'® and was declared 
to be constitutional in Felland v. Wilkinson.* It pro- 
hibits any suit in any court for the purpose of restrain- 
ing the assessment or collecting the liability, at law or 
in equity, of a transferee. 

It will thus be seen that a large number of those 
transferees who are now before the Board in petition 
and may have defenses which would be adequate in 


12No. 130 Supreme Court Calendar, to be reargued April 15. 
a Decision, U. S. District Court, M. D., Ohio, May 





21, 192 
isu, 3: District Court, W. D. Wisconsin, Nov. 22, 1928. 


YOUR CLIENT 


Is Entitled to the Best 
In Legal Research 


WHETHER YOU HAVE THE 
TIME FOR IT OR NOT 


Descriptive Letter Upon Request 


Legal Research, Inc. 


National Press Building 
WASHINGTON, D. C. 


















yn 
to 
in 


Ose 


fay 


4 












April, 1929 


equity proceedings brought in court by the Commis- 
sioner, are confronting an almost certain loss of their 
property. Those who improperly have been designated 
as transferees will escape, as did the petitioner in Dud- 
ley v. Commissioner, a few will be able to show the 
improper determination of the tax, but far more will 
be inequitably held liable, while others will be assessed 
far beyond their proper liability with dubious chances 
for enforcing contribution from fellow transferees who 
received no notices of liability from the Commissioner. 


The spreading of liability rests on the Commissioner. 
So far he has not sent notices which join transferees 
so that the Board could with some propriety prorate 
liability among the transferees of a given taxpayer. 
The majority of his notices of liability have advised 
each transferee of his liability for the entire tax 
claamed. Therefore each transferee is subject to a de- 
cision by the Board which will hold him fully liable, 
or at least to the extent of the value of the distributed 
assets of the taxpayer received by him, though in the 
recent case of Taylor Oil & Gas Co. v. Commissioner, 
where the Board made an order of consolidation of the 
cases of several stockholders, it attempts to pass to the 
Commissioner the duty of prorating the respective 
liabilities..°*° The power of the Board to consolidate 


cases for decision and to make apportionment is subject 
to question. 


If the cases of transferees come up for separate trial, 
transferees of the same taxpayer may be held liable 


1515 B. T. A.—(decided February 25, 1929). 
1615 B. T. A.— (decided February 26, 1929). 















THE NATIONAL INCOME TAX MAGAZINE 157 





for equal amounts and thus the total of liability deter- 
mined will be several times the amount of the tax due. 
The question then naturally arises: May the Commis- 
sioner avoid the judgment of the Board by prorating 
the liability or must he enforce each judgment and col- 
lect from each transferee the full liability determined 
by the Board? There then follows the doubt as to 
whether such transferees may by any method obtain 
refund on a pro rata basis or sue for contribution from 
their fellow transferees against whom the Commis- 
sioner took no steps. 


There may be legal rays of hope for these trans- 
ferees but they are behind the clouds of uncertainty 
as to what the courts will do and are darkened by the _ 
expenses of litigation. 


Removal of Federal Tax Liens ~ 


(Continued from page 144) 
tion it is important to note that the Commissioner has 
ruled that when he advises the interested party that he 
may begin proceedings on his own motion immediately, 
if he so elects, with the assurance that no objection will 
be interposed to the fact that suit was begun within less 
than six months after the receipt of the original request 
upon the Commissioner to commence proceedings, the 
Government does not thereby waive any right of the 
United States by declining to file the bill authorized 
by Section 3207 (a) of the Revised Statutes, as 
amended. The Bureau points out that where, in any 
case, under Section 3207 (a) of the Revised Statutes 
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there has been a refusal or neglect to pay the tax, mak- 
ing it necessary for the Bureau of Internal Revenue to 
resort to seizure or sale of real estate to satisfy the tax, 
the law clearly provides that a bill in equity may be 
filed in a district court of the United States to enforce 
the Government’s lien for tax upon any real estate 
in which the delinquent has any right, title, or interest 
subject to the lien. It is well established by the authori- 
ties cited by Mr. Rogge in his aforementioned article 
that this remedy does not supersede distraint, but is 
merely cumulative. 


It will be seen from the foregoing, therefore, that 
although the Federal tax lien is doomed to be with us 
for all time to come, it is no longer the monster it used 
to be, with all its erstwhile annoyances and hardships. 
The Bureau of Internal Revenue has during the past 
year really endeavored to carry out the will of Congress 
in alleviating many otherwise distressing circumstances 
that are bound to arise on account of unpaid taxes. 


The Status of the United States Board of 


Tax Appeals as a Judicial Body 
(Continued from page 139) 


the hearings of which had not yet been completed, 
for the saving of the old remedy of paying and suing 
for a refund, as an alternative to an appeal on the 
record. The reason, as suggested in Blair v. Curran, 
supra, was that the parties during the hearing as it 
progressed, not having in mind the making of a record 
for appeal, did not properly save their rights by way 
of exceptions to évidence and requests for findings and 
rulings. If a party aggrieved by the decision of the 
Board, made in a case pending in February, 1926, and 
confronted with the choice of remedies, selected the 
Circuit Court of Appeals forum, he would be deemed 
to be satisfied with the completeness of the record be- 
low and the exceptions saved. It is suggested by some 
interpreters that having lost in the Circuit Court of 
Appeals he might still pay the deficiency and sue for a 
refund. The writer does not agree with this interpreta- 
tion, and believes such a construction of the law would 
be unconstitutional, and seriously affect the jurisdiction 
of the Circuit Court of Appeals to entertain review 
of cases pending before the Board at the effective date 
of the 1926 Act. By choosing the remedy of appeal te 
that court, the taxpayer accepted the decision below as 
final, except as to possible error submitted for review, 
and by implication agreed to submit to its final judg- 
ment on appeal, subject to petition for certiorari to the 
Supreme Court. If his appeal to the Circuit Court 
was a mere essay of strength, the result of which he 
would not be bound to accept, then the judgment of 
the Circuit Court on affirmance would be a theoretical 
futility. Such an exercise of review by that court 
would not be a review of a judicial decision, but of a 
mere recommendation or audit of the Board assailable 
upon a trial de novo in a suit for a refund. The conclu- 
sion must therefore be that the petitioner in the speci- 
fied case mentioned, by resorting to the remedy of 
appeal to the higher court, submitted a determination of 
a final controversy for review, thus waiving any right 
to a suit for refund; and therefore the exercise of 
appellate jurisdiction by that court in the circumstance 
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is within the limitations of the judiciary article of the 
Constitution, 


A final word may not -be out of place with regard 
to the judicial status of the Board. It is a court in fact, 
why not make it so in name, and why not give it the 
power to enforce its own mandates—in a circum- 
scribed way if necessary—instead of compelling it to 
resort to the district courts for aid? At any rate, the 
designation of the Board by a judicial title would solve 
a minor, although perplexing problem, as to the official 
name of its members. Certain other questions are sug- 
gested, such as the possible extension of the powers of 
the Board in the direction of equity, so as to enable 
it to determine the rights of all parties affected by the 
controversy. But the consideration of these is beyond 
the scope of this article. 


Business Books 


Federal Income Taxation, by Joseph J. Klein, pp. 2354. John 
Wiley & Sons, Inc., N. Y. ($10.00.) 

Examination of Dr. Klein’s massive volume leaves the 
impression that it commands a unique place in income tax 
literature in point of general utility and otherwise. 

It had as a basis the lectures on income taxes given by 
the author at the College of the City of New York, where 
he is Associate Professor of Taxation. To this material has 
been added a great fund of information, carefully compiled 
and brought up to date to include an exposition of the 
Revenue Act of 1928 and Regulations 74. 

A subject widely regarded as forbidding is transformed 
into an inviting narrative by the author’s felicitous style 
and clear and precise diction. The usual textbook method 
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of treatment is followed and little resort is had to quota- 
tions. Complete references, however, are provided to the 
law, court and Board of Tax Appeals decisions, regulations 
and rulings with which the discourses are concerned. 

The book appears destined to find wide favor with tax 
practitioners, and for beginners in the field of Federal in- 
come taxation it is invaluable. 


Income Tax Procedure, 1929, by Robert H. Montgomery, 
pp. 738. The Ronald Press Company, N. Y. ($7.50). 


The reappearance of Montgomery’s annual commentary 
on income tax procedure is welcomed by many who in pre- 
vious years have found it a valuable reference source but 
who last year were doomed to disappointment. 


The new publication is a supplement to the masterly 
1927 manual, and provides a helpful commentary upon the 
1928 Revenue Act and the decisions of the courts and the 
Board of Tax Appeals and Treasury rulings during the two 
intervening years. The volume in conjunction with 
Income Tax Procedure, 1927 meets admirably its intended 
purpose of presenting the substantive provisions of the 
present law. It is regrettable that issue of the new regula- 
tions was delayed so late that they could not be as com- 
pletely incorporated in the text, as were the preceding regu- 
lations in the earlier volumes. 


Income Tax Practice, 1929, by Robert H. Montgomery, 
C. P. A., pp. 757. Ronald Press Company, N. Y. ($10.00). 

This book corresponds to Volume II of the author’s /n- 
come Tax Procedure, 1927, but is a complete new production 
in exposition of the procedural side of income tax laws. 

The author states that he has endeavored to outline, in 
detail, all of the necessary and desirable steps to be taken 
to protect fully the interest of taxpayers in procedure in 
the Treasury Department and in cases brought before the 
Board of Tax Appeals and the courts, and undeniably an 
excellent guide for the tax practitioner is the result. 
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